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Vaccine Corporation Fact Pattern
Vaccine Corporation, (“VC”) is a privately held company that develops and manufactures
vaccines. VC has two lines of business: (i) the development and manufacture of vaccines and
(ii) the development of new technology (the “IP*) which permits production of new vaccines, at
an accelerated rate. VC is an operating company, with 100 employees, many customers and

many trade suppliers, Its original capitalization (a combination of debt and equity) was the result

Officer (“COOQ), but since that time many other investors, both individual and institutional have
provided equity investment in VC.

VC has been developing a promising new swine flu vaccine (“Vaccine”), which is
currently in the clinical trials phase and showing excellent results. While both the Vaccinge and
the IP are promising, VC has been having financial troible for the past two years due to
unexpected costs and delay in obtaining FDA approval for the Vaccing as well asunexpected
costs of developing the IP. While these investments appear to be on the verge of paying off, VC
has been unable to 1_’)ay a number of debts that recently became due, and certain of its creditors
are losing patience.

Due to VC’s difficulty paying its debts, VC entered into negotiations and signed a letter
of intent, subject to shareholder approval, to sell all of its assets to Medical Organization
Incorporated (“MOI”). In anticipation of the potential sale and it order to aid cash flow, MOI
loaned VC $50 million evidenced by a promissory note (the “Note™) secured by a lien on
substantially all of V.C’s assets.

Unfortunately, the VC shareholders did not approve the proposed asset purchase of VC.

MOI subsequently sued VC in state court alleging that the CEO and COO had fraudulently



obtained shareholder disapproval. For its part, VC accused MOI of disavowing critical portions
of its LOL 'Needless to say, there was no love lost between VC and MOI, and VC did not pay
the Note when it became due. VC attempted to line up several investors willing to purchase
MOT’s debt at full price, but MOI refused to cooperate with any of the potential investors.

While that action was pending, VC signed a multi-million dollar contract with the U.S.
government for the development of the Vaccine (the “Government Contract”). The Government
Contract has a base value of $37M, and may be worth a total of $147 Million to VC.

The next day, MOI filed an involuntary petition (the “Involuntary Petition) under chapter
7 of the Bankruptcy Code naming VC as the alleged debtor. MOI was joined by in its petition by
CR1 and CR2. VC alleges that it is owed $51.5 million based on the Note. CR1 is owed
$1,200,000 in connection with some clinical testing services it provided to VC, and CR2 is -oweci
$300,000 in connection with consulting services it provided to VC in connection with the
potential sale to MOL.

'VC moved to dismiss the Involuntary Petition and extensive discovery ensued. At the
hearing regarding the motion to dismiss, the court determined that MOI had satisfied its burden
of proof under § 303. However, the court dismissed the Involuntary Petition under § 305
because it found that MOI was using bankruptcy as a vehicle for obtaining VC’s assets,
particularly the Government Contract and the IP, at a discount price.

After the dismissal, VC continued its business asusual for almost one year, but it was
unable to generate enough cash to begin paying its debts. Worse, while the Vaccine was finally
FDA approved, an R&D problem set the devclopmen.;t of the TP back several years. The potential
investors, concerned over the setback, were not as willing to fund into potential losses. And, the

litigation was ready to go to trial. Asaresult, VC filed its own chapter 11 petition (the



“Petition”) and VC remains a debtor in possession. At the time of the Petition, VC owed a total
of $75 million to its creditors (including the CEO and COO), $51.5 million of which was owed

to MOI and secured by all the VC assets.

seven largest creditors, including VC’s distributor, trade creditors, landlords, CRI and CR2.
Because of both the potential need for DIP financing and the possibility of a sale, the Committee
has retained a financial advisor and is reviewing weekly reports, budgets and projections, and is
performing a recovery analysis.

VC has no real exit strategy. VC believes that it can survive in standalone mode, but

simply needs time. At the urging of the Committee, however, VC is considering a sale of some

orall of the company. If it does entertain a sale, VC has not yet determined whether to sell the

company in a private sale or a public auction. VC’s current management would be interested in
purchasing VC, and the Committee suspects that MOI may be interested as well. Further, some
interest has been expressed by those investors who, several months back, had shown an interest
in buying MOI’s Note.

SUPPLEMENTAL FACTS

VC ultimately decided to pursue a sale of substantially all of its assets pursuant to a plan.
The proposed plan provides that all of VC’s assets will be sold at a public auction free and clear
of liens. On the same day that the plan was filed, VC executed a stalking horse asset purchase

agreement with HIN1 Acquisition, LLC, an acquisition vehicle formed by VC’s current

management. The stalking horse agreement provides for a purchase price of $52 million in cash.



A week later, VC filed a motion for approval of bid procedures. As part of the motion,
VC sought to preclude MO from credit bidding for the assets, arguing that the plan sale to be
conducted under Section 1123(a) and (b) did not run afoul of Section 363(k). MOI and the
Committee objected, At the hearing, MOT’s counsel indicated that MOI would .ce‘r_tainly bid in
excess of $52 million at the auction, but only if MOI were permitted to credit bid.

The Banktuptcy Court denied approval of the credit bidding restriction and the Debtors
appealed. The District Court reversed, holding that Section 1129(b)(2)(A) provided three
distinct avenues to confirmation, and although Section 1129(b)(2)(A)(ii) expressly provides for a
right to credit bid in a plan sale, that subsection (iii) merely required that the secured creditor be
provided with the “indubitable equivalent” of its claim, which potentially could be satisfied by a
plan sale. |

A divided panel of the Third Circuit affirmed the District Court. MOI has now filed a

petition for rehearing en banc, which has been granted.



Indubitable Equivalence

In re Sun Country Development, Inc.

On page *10 of the Philadelphia Newspa, tl11aer.s opinion the Third - Circmt cltes Inre
Sun Country Development Inc., 764 F.2d 409 (5™ |
that 21 notes secured by 21 lots of land ‘was the “mdubxtable equwalent” of a first hen on
a 200 acre lot. In Sun Country, the sole secured creditor, Brite, retained a first lien on
200 acres of land owned by the debtors, Id. at 408. Debtors listed the debt owed to Brite
at $153,520.87. Id. The plan of reorganization proposed a cram down: Brite’s first lien
on the 200 acres would be released in exchange for twenty-one specific notes secured by
twenty—one separate lots, which debtor had originally puréhased from Brite and sold to

plan Brite appealed on the grounds that twenty—one notes from twenty-one obhgors
secured by twenty-one lots is not the indubitable equivalent of his first lien on 200 acres
as required by 11 U.S.C. § 1129(b)(2)(A)(iii). /d. at 409.

In determining whether the Debtors provided the “indubitable equivalent”, the
Fifth Circuit adopted the test employed by Judge Hand in In re Murel Holding Corp., 75
F.2d 941, 942 (2d Cir. 1935). 746 F.2d at 409. Judge Hand “considered whether the
substituted security was completely compensatory, and the likelihood that the secured
party would be paid, in determining whether the plan of reorganization provided the
secured creditor with the indubitable equivalent of his original security.” Id. Ata
hearing before the bankruptey court, the Debtor presented evidence that: (1) the present
value of the notes was $153,777.06 and (2) the value of the lots securing the notes was
$287,500. Id. Brite presented evidence that the notes could only be sold for thirty to fifty
percent of their face value because of the debtors’ poor payment histories. Jd. Based on
the facts, the bankruptcy court held that the notes were the indubitable equivalent of the
first lien on the 200 acres. Id. In affirming, the Fifth Circuit held that the bankruptcy
court’s findings were supported by evidence, and since Brite took over collection of the
notes, the Debtors have generally kept payment on the notes current. /d. The Fifth w
Circuit further held that if the Debtors defanlted on the notes, the value of the land
securing the notes was sufficient to cover the additional expense of foreclosure. 746 F.2d
at 409. The plan was confirmable because Brite was provided the “indubitable
equivalent” of its security interest.

In re Criimi Mae, Inc.

The Third Circuit also cited In re Criimi Mae, Inc., 251 B.R, 796 (Bankr. D. MD
796) for principals concerning indubitable equivalence. In Criimi Mae, creditor Citicorp
Securities, Inc./Solomon Smith Barney (“SSB”) ob_]ected to approval of the disclosure
statement because it claimed to be either the owner' or holder of a security interest in
certain securifies (the “Disputed Securities™) which the debtor intended to sell under the
plan before the confirmation date. Id. at 798. SSB asserted that if the court determined
that it held a security interest in the Disputed Securities, the sale by debtor without

! After some discussion, the sttrlct Court that there was a dlspute as to material fact regarding ownership
of the Disputed Securities, and that SSB did not necessarily “own” the securities.
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affording SSB a right to credit bid could not constitute fair and equitable treatment. Id.
It further stated that no plan that contemplates the sale of collateral of a dissenting class
of secured creditors can be found “fair and equitable” unless it complies with section
1129(b)(2)(A)(i). Id. at 806. In'its analysis of the subsections of 1129(b)(2)(A), the
Court held that a plan can meet the fair and equitable test by complying with any of the
three enumerated subsections. 251 B.R. at 806. Subsections (i), (ii), and (iif) are
alternative paths to meeting the fair and equitable test. IJ. SSB acknowledged that both
subsections.(ii) and (iii) are applicable to the sale of the Disputed Securities, but
subsection (if) should govern because it deals specifically with the “sale...of
property...free and clear of liens,” and subsection (iii) merely provides for the

“realization.. .of the indubitable equivalent” of the claim. Id. The court rejected this
argument and stated that the subsections are to be treated as distinct alternatives and are
not in conflict. Jd. The Court held that if the debtors could meet the test of indubitable
equlvalence the plan could be confirmed under subsection (ii). Id.

Credit Bidding under Subsections (i) and (i
In re California Hancock

On page *10 of the Philadelphia Newspapers opinion, the Third Circuit cited Jn
re California Hancock, 88 B.R. 226, 230 (9" Cir. BAP 1988), where the court held that
credit bidding was required under subsection (i). In California Hancock, the debtor
purchased property (the “Property™) from John Hancock Mutual Life Insurance Company
{“John Hancock™). The Property was the only asset in the estate. Id, at 227. The debtor
issued a nen-recourse promissory note payable to John Hancock secured by a first deed
of trust and an assignment of rents on the Property. Jd. The debtor filed a disclosure
statement and plan that listed John Hancock as a creditor with an allowed secured claim
of $400,000 and provided that a third party would purchase the property subject to the
allowed secured claim. Id. The plan further provided that the debtor and third party
would share in any future profits from a subsequent resale of the property. Id. The
bankruptcy court held: (1) the proposed plan was not.confirmable because the proposed
transfer was not a bona fide sale to a third party but rather a joint venture; (2) even if the
transfer was characterized as a sale, the plan was not confirmable because John Hancock
was entitled to all the consideration from the transfer of the property including “future
profits™; and (3) John Hancock would be entitled to a “credit bid” under § 363(1() to the
full amount if its allowed claim at any sale of the collateral. Id.

The Appellate Panel affirmed the bankruptcy court’s determination that the plan
could not be confirmed because it did not allow John Hancock the right to credit bid. 88
B.R. at228. In so holding, the court analyzed the three subsections of §§ 1129(b)(2)(A),
363(k), and 1111(b). The court noted that although the language to subsection (i)
specxﬁcally provides for the right to credit bid, subsections (i) and (iii) are unclear on the
issue. The court cited another bankruptcy court that relied on the legislative history of §
363(k) to support the conclusion that the right to credit bid attaches to the sale of the
property under the plan Id. citing In re Realty Investmenis, 1td. V, 72 BR. 143, 146

2 The Court noted that the issue of whether the plan provided the “indubitable equivalent” of SSB’s claim
could not be determined without an evidentiary hearing.
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(Bankr. C.D, Cal. 1987). The legislative history. specifically provides that ‘Sale of
property under section 363 or under the plan is excluded from treatment under section
1111(b) because of the secured nparty s right to bid in the full amount of his allowed claim
at any sale of collateral under section 363(k) of the House amendment.” Id. quoting 124
Cong.Ree. H 11104 (Daily Ed. Sept. 28, 1978); 124 Cong.Rec. S 17420 (Daily Ed. Oct.

6, 1978). Additionally, the court cited In re Woodridge North Apts., 71 B.R. 189, 192
(Bankr. N.D. Cal. 1987) where the court adopted the language from Collier on
Bankruptcy concluding that “the sale exception to section 1111(b)(1)(A) applies only
where the lien holder is allowed to credit bid.” The court held that John Hancock should
be protected from the consequences of the loss of recourse treatment as set forth in §
1111(b)(1)(A), and the legislative history of § 363(k) contemplates such protection. Id. at
231. Cram-down under subsection (i) requires credit bidding.

In re Kent Terminal Corp.

On page *10 of its decision, the Third Circuit cited In re Kent T ermtnal Corp.,
166 B.R. 555 (Bankr. S.D.N.Y. 1994) for the principal that a lien holder has the absolute
right to bid its lien under subsection (ii). In Kent Terminal Corp., debtor’s single asset
was undeveloped real estate (the “Property™). Id. at 558, Prior to purchasing the
property, debtor obtained mortgage financing from Friesch-Groningesche
Hypotheehbank Realty Credit-Corp. (“FGH”). Id. According to its proposed plan, debtor
would pay its creditors with proceeds derived from the sale of the Property free and clear
of liens. Id. Under the plan, FGH will receive a portion of the sale proceeds, and its liens
will not attach to the proceeds of the sales to the full allowed amounts of claims. Id. If
the Property is sold, the plan denies FGH the opportunity to credit bid or to seek fully
secured treatment under § 1111(b)(2). Jd. at 559. The debtor proposed two methods to
confirm its plan over FGH’s anticipated objection: (1) the plan is fair and equitable under
1129(b)(2)(A)(11) even though it denies FGH the right to credit bid becaunse credit bidding
is one of three disjunctive examples of fair and equitable treatment and (2) the plan is fair
and equitable if FGH retains its lien in the Property and receives cash payments equaling
at least the allowed amounit ofits claim, even if it has no right to elect fully secured
treatment under § 1111(b)(2). 166 B.R. at 559.

The court ultimately held that the plan could not be confirmed because the plan is
not “fair and equitable” under § 1129(b)(2)(A)(ii) unless FGH is entitled to credit bid if
its collateral is sold free and clear of liens. Id. at 567. In so holding, the court considered
sections 1129(b)(2)(A) and 1111(b)(2). The court noted that subsection § 1129(b)(2)(A)
does not contain the specific reference to § 363(k) found in subsection (ii). /d. at 563.
However, the court acknowledged that Congress arguably intended to create an absolute
right to credit bid in all liquidating plans when it formulated the relationship among §§
363(k), 1111(b), and 1129(b). Id. at 565. Although it is true that a creditor cannot bid in
its lien and make the § 1111(b) election, the lien holder is nevertheless entitled to do one
or the other to protect the benefit of its pre-petition bargain. Id. at 566. The court
determined that if a plan proposes the sale of a creditor’s collateral free and clear of liens,
the lien holder has the unconditional right to bid in its lien. Id. at 567. The court held
that a plan is not “fair and equitable” under § 1129(b)(2)(A)(ii) unless a creditor is

L
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entitled to bid its entire lien if its collateral is sold free and clear of liens under the plan.
166 B.R. at 567.

In re River Village Associates

The Third Circuit also cited In re River Village Associates, 181 B.R. 795, 805
(E.D. Pa. 1995) where the court perm1tted credit bidding in a § 363(b) pre-confirmation
sale and confirmed the reorganization under subsection (). In River Village Associates,
the debtor owned a single pnnmpal asset (the “Property™). Id. at 798. In purchasing the
Property, debtor assumed a promissory note to General Electric Capital Corporation
(“GECC”) secured by a mertgage to GECC that constituted a first lien on the Property.
Id. After the debtor filed its petition as well as a plan of reorganization, GECC
subsequently proposed a chapter 11 plan of reorganization that entitled it to credit-bid the
full amount of its allowed claim. Id. at 801. The proposed plan did not allow debtor or
others to bid subject to the mortgagee’s lien, but did allow debtor or others to enter a bid
in excess of GECC’s credit bid. Id. The bankruptey court confirmed the plan and the
debtor appealed. Id. The debtor asserted the court erred in finding GECC’s plan
confirmable, and in choosing to confirm GECC’s plan over debtor’s own reorganization
plan. 181 B.R. at 801. The District Court held that GECC was properly permitted to
credit-bid the aggregate amount of its allowed claim under the terms of its plan. Id. at
803. In so holding, the court reasoned that courts and commentators have concluded that
‘Congress did not intend to deprive creditors of the right to bid their full claim under a
plan of reorganization. Id.

SL1 992421v1/099999.00819



The Pacific Lumber Co. v. -Ofﬁcéia_l Unsecured Creditors’ Committee, 584 F.3d 299
© (8™ Cir. 2009) (holding that -the three subsections of section 1129(b)(2)(A) were

- alternatives and not even exhaustive of the ways in which a debtor might satisfy the “fair .

and equitable” requirement.)

+ + The bankruptcy courtconfirmed the debtor’s Chapter 11 reorganization plan that = ~
- provided the secured lenders the full .cash equivaient of their undersecured claims but
. -denied them the right to credit bid. - The secured lenders challenged confirmation on that

o<+ basis, and thie United States Courtof Appeals for the Fifth Circuit heard he case on ditect

appeal from the banlmip.tcy court.

. - The Fifth Circuit first .re'jected' the-claim that the case was equitably moot. In

.-, analyzing whether the plan was fair and equitable, the court noted that the: reorgamzatmn
- ..=plan:involved a transfer of assets to the reorganized entities. The court concluded that

| -this-transfer was .'a"-'sale'fundcr-the: Code:and that section 129(b)(2)(A)(u) could havc.

wx - Clanse. (i) the‘orencally applied to thls iransaction. They have 1o demonstrate its .
-.;exclusive . apphcablhty »'.Jd, at-245.- .The court held that the three subsections of

=0 - 1129(b)(2)(A)-are altﬁ_rnatlves.because they “are joined by the d;sjunc,tlvc or*. Id. Thus,

even though the asset transfer was a “Sale™ under the code, the plan could be confirmed

< =, uhder "1129(b)(2)(A)(ii). The court noted that “[a]lthough a credit bid option might
; zender clause :(if) imperative in some cases, it is unnecessary here because the plan

. offered a cash payment to the Noteholders, Clause (iii) thus affords a di§ﬁnct basis for

confirming a plan. Id. at 246.



I analyzing the requircipen,ts of subsection (iif), the court held that the plan ‘was
-confirmable because it paid the secured creditors the value of the collateral, providing
© - . them with the “indubitable equivalent” of thejr claims. The court explained that the focus
- is on “what is really at stake in secured credit: repayment of pri,n,cfpaﬂ and the time value
~ *of money.” Jd. The court concluded that “whatever uncertainties exist about jndubitable
-equivalent, . paying -off secured. creditors.in cash .can hardly be improper if the plan . -
- = accurately reflected the value ofthe . . . collateral.” Jd. at 247. The court also dismissed. - -
o5 e o thes créditors argumerit that depriving them of the. right to ‘credit bid forced them to' - = -: . -
b ¢ ' s« - forfeit the.potential for the property to ‘appreciate. The court stated that the Bankruptcy -
© -+ Code- “does-not protect:a secured creditor’s upside ‘potential; it protects thé ‘allowed -

secured claim.”” Id.. .

1k e ‘Wade v Bradford,; 39 ¥.3d:1126-(10¢h: Cir. 1994) (holding: that a plan does niot have to. . -~ ; -

S b e Satisfy 1 129Gb)(2)(A)(i) where it satisfies 1120(b)(2)(A)(D). |

s it ¢ iThe ‘debtors: first: filed. for-bankruptey under Chapter.13, and the court denied - 5. -

Ley .éonﬁnnaﬁqn.c;ﬁthe plan on.the basis that-Chapter 13 prohibits lien stripping on-¢laims - - - -

7. e seclired by-aprincipal residence. The debtors then converted the case to éhapter 1land . 5. .20
- ‘submitted a.reorganization plan that again-bifurcated the 'cr.ed_-ito_rl's" claim, stripping thé S
- "+ lien from the unsecured  portion -of . the ‘claim. The bankmuptcy court confifmed: the:
.. Chapter 1T*reorganization plan, and the district court affirmed.

- The Tenth Circuit afﬁnﬁad,helding that Chapter 11 allows the debtors to
- “bifurcate the creditors' claim. Section 1129(b)(2)(A)(i) autherizes the debtors to reduce

~.o 1. the creditor's lien to. the secured collateral's value. The debtors' plan was confirmable



. -over the creditor’s objection since the amourit of the creditor's secured lien was preserved

. as required by section 1129(b)(2)(A){). .The court rejected the creditor’s argument that~

-+ ¢ the plan was not confirmable becanse the creditor did not receive the “indubitable

- - equivalenf” of its. claim, The plan was .confirmable under subsection (i), and the

© e “requirements:are ‘written in the-disjunctive, requiring the plan to satisfy only one before : -

it could be confirmed,” Id. at 1130.

» e Im veiBriscoe Enters: Etd. 11,:994 F:2d 1160 (S5th Cir. 1993) (holding thata plan does. . w30

zipot: have. to-*satisfy - subsection: ‘1129(b)(2)(A)(iii) where it -satisfies subsection : - -

1129BRHAE). -

* + .»"The:barkruptey:court confirmed the debtor’s plan of reorganization that divideda . - .

s, 2ot osecuredicreditor’s claiminto secured-and unsecured portions based on the depreciated

i wei . value:of the-property -securing: the-claim; “The bankruptey: court. valued the property.at- .- *-.

o s $8:2 million;zand:thisibecame the: amount ‘of:the creditor’s secured claim.. The remaining i i e

o g, s $10:millionsof thiescreditor’s-claim becoming an unsecured-claim.: The bankruptey-court .- .

-4 2 s wconfirmed the plan,finding it was fair‘and‘equitable urider section 1129(b)(2)(A)(E). The =z v sy

- pvle redistrict- court yeversed,:-holding: ~*“‘Fair..and -equitable® as used in. the context of a =::- . - -

Ve W -f.~fcr‘amd_<>anmean;s-:=that;"at"a minimum;:the-secured creditor must.receive the indubitable

- equivalent of his secured claim. Id. at 1168.

: The Fifth- Circuit reversed the district court. In discussing whether the plan was

.-fair and equitable, the court held that the district court had misinterpreted section -

" 1129(b)(2)(A). “While thls Court has held that simple technical compliance with one of

" ... .-the three. options in 1129(b)(2)(A) may xiot necessarily satisfy the fair and equitable



requirement, it has not transfonﬁed the 'or’ in section 1129@X2)(A) into an ‘and’”, Id. At
1168. The court held that the plan satisfies section 1129(b)(2)(A)(i), and that it “need not
attempt to decipher the meaning of “indubitable equivalent™, Id. at 1168. Therefore, the
- -court reversed the district court and affirmed the bankruptey court’s confirmation of the

plan.

‘Corestates Bank, N.A. v.Unitéd Chem Techs., Inc., 202 B.R. 33, 50 (E.D. Pa. 1996) .

@ e iCholding:thaf the requirements of:section-1129(b)(2)(A) are written in the disjunctive, and - * 4. o

a. plan ‘néed ‘not* satisfy subsection '~"-(i) where " it: satisfies -sitbsection -(iii)). - ¢+ 7.

“* The debtor sought' Chapter 11 protection.and filed.a plan for reorganizéﬁon. The - = .-
+"..* ~bankruptcy:‘court .confirmed . the “debtor's plan'.of Teorganization: over a .creditor’s . ... ToEsat
-xobjections:thatthe plan-was not-fair arid ‘equitable, among:other things. The bankruptey ..o i,
“w eourt found+that the-plan’satisfied-section $129(b)(2)(A)G). The-district court reversed. *..1. -5 % e - oo

i w4 - gonfirmeationyiof -thevplan; holding /that-section - 1129(b)(2)(A)E(®.:should - be- strictly-: - R
mtexpreted,anddhatatsnrequuements werenot safisfied because the plin released, Withont .+ -5 2 227 o,

"3 ¢ authorization'oregotiation; thercreditor's liensiarising out of the ross-collateralization: .

o wn el siThercreditor-did not “retain” all-itsliens, and the plan could-not:be confirmed under that -2 5 5 g s

- subsection,. - -
- "= - ~i'The district court then explained that the three requirements contained in section
-+ 1129(b)(2)(A) are disjunctive,; and that the “failure to ‘satisfy subsection (i)(I) (requiring
retention of liens) will not defeat a plan sp long as it satisfies subsection (i) (requiring

© . indubitable equivalent.” Id, at 51. The district court remanded the case for a



determination of, among ._othe’;~ things, whether the plan provides the creditor the

-indubitable equivalent of its claims.

Indubitable Equivalence Cases
In re Sun Conntry Development, Inc., 764 F.2d 409 (5™ Cir. 1985)
* - On page *10 of the Philadelphia Newspapers opinion, the Third Circuit cites In re

Sun Country-Development Inc., where the Fifth Circuit held that 21 notes secured by 21.. -

~. ¢ - -%.. lots-of land was the “indubijtable-equivalent™ of a first lien on;a 200 acre lot: <In Sun -t .« v v -5

L7, L Country;the sole ,sccurcd-creditor;.Brite; retained a first lien on:200-acres of land owned*:

“+2. by-the:debtors.Jd. at-408. Debtors listed the debt owed to Brite at. $153,520.87, Id.-The

- .- &~ plan of reorganization proposed a cram .down: Brite’s first lien on:the 200 acres would be : - .. .
... = uiereleased-in exchange. for twenty-one: specific notes-secured by twenty-one separate’lots, . .
.o+ g, %, .. whichzdebtor:+had .originally -purchased:«from Brite- and sold fo.various individual. iz i.. vy -
- i, @ purchasers.wydd.  The :bankruptey -coutt-and district-.court approved. the:plan, Brite.:..o, & e T
wgw Ly = v, appealedson, -@qv grounds:that- twenty-one: notes . from..twenty-ones obligors secured- byt o i ok
it 0 fwenty-one:lots is noftlie:indubitable-equiivalent of his first lien.on.200.acres as required: : «. - e
v e o0 by 11US.C. § 1129(b)(2)(A)). [d. at409. - - -

wo o i - - In determining ‘whether the: Debtors: provided the “indubitable equivalent”, the . :.i:

“ w5 7. -Fifth Circiiit-adopted the test employed. by Tudge Hand in In-re Murel Holding Corp., 75

F.2d 941, 942 (24 Cir. 1935).. 746 F.2d:at 409.  Judge Hand “considered whether the -
. ... substituted security was completely compensatory, and the likelihood that the secured
! party would be paid, in determining whether the plan of reorganization provided the

secured creditor ‘with the indubitable equivalent of his original security.” Id. At a



hearing before the bankruptcy court, the Debtor presented evidence that: D) the present

value of the notes was $153,777.06 and (2) the value of the lots securing the notes was

-~ $287,500. Id. Brite presented evidence that the notes could only be sold for thirty to fifty

- percent of their-face value because of the debtors® 'pooi' payment histories. Id. Based on

 -the facts, the bankruptcy court held that the notes were the indubitable equivalent of the
2 first lien on the 200 acres.. Id. -In affinning, the Fifth Circuit held that the bankruptcy

-+n+t court’s findings.were' supported by evidénce; and since Brite took over collection.of the !+ - -

--at::409, -+-The: plan :was' confirmable -because :Brite was .provided the “indubitable: .- -

equivalent” of its security interest.

i In ve Criimi Mae, Inc.; 251 B.R. 796 (Bankr. D.. MD 2000)- - s

i The: Third -€ircuit- also- cited :fnresCritmi Mae, Inc., for- principals concerning -+ < <¥

w ¢ - Barney. (“SSB”) objected.to approval of the-disclosure statement because it claimed to beiv: =i ©

v either-the- owner' or-holder of a ‘Secarity interest in certain . sécurities (the “Disputed - -

. -.,Secﬁriti;'as”) which the-debtor intended to’'sell under the Plan before the confirmation date.

- -~notes, the Debtors have generally kept:payment on the notes current. Id. -The Fifth= .. .~
w5+ Gircuit further: held-that if -the Debtors defaulted on-the ‘notes,:the: value.of the land<:" = - =& -

< ":secufing the notes was Sufficientto cover the additional expense of foreciosure. 746 FE2d-~ -\ v »

-+ indubitable equivalence; -In Criimi-Mae; creditor Citicorp Securities;Inc./Solomon Smith =+ .= ;.

- 1d, at:798. SSB asserted that if the court determined that it held a security interestinthe - -~ "~

= Disputed Securities, the sale by debtor without affording SSB a right to credit bid could -

.»mot. constitute fair and: equitable treatment. Id. It farther stated that no plan that

-contemplates the sale of collateral of a dissenting class of secured creditors can be found

1 Aﬁer some dlscussmn, the Dlslnct Connt that there was a dispute as to material fact regarding ownershxp
of the- Dlsputed Securities, and that SSB did not necessanly ‘own™ the securities,



¢ 3o | Credit Bidding under-Subsections (i) and (ii)-

" “fair and equitable” unless it c.o’_qxplies with section 1129(b)}(2)(A)(ii). Jd. at 806. In its
analysis of the subsections of 1129(b)(2)(A), the Court held that a-plan can meet the fair

" - “and equitable test by complying with any of the three enumerated subsections. 251 B.R.

---at 806;- Subsections (i), (i), and (iii) are alternative paths to meeting the fair and -

- equitable test.. Jd.. SSB acknowledged that both subsections (ii) and (iii) are applicable to

~ ¢ 4 the-sale of the Disputed-Securities, buf subsection (ii) should govern because it deals

. .spegifically-with the:“sale...of ‘property. :.free-and clear of liens,”.and subsection " (iii)-

v, -oav' Fimeshhe test of indubitable. equivalence?, the:plan could be confirmed under subsection - - i

). M. ..

wi%, - Jnife'Californiaancock, 88 B.R. 226, 230 (O Cir. BAP 1988):::

-+ re- Californig:Hancock, where. the. court:held that credit bidding-was required under. - # 7virio o
.+ subsection (i):--In-California’ Hancock,:the débtor purchased property (the “Property”™) -~

- from:John Hancock Mutual Life Insurance: Company (“John Hancock”). The Property -
r- +vas the only asset in-the estate. Id. at 227. The debtor issued a non-recourse promissory -

'+ - note payable to John Hancock secured by a first deed of trust and an assignment of rents

on the Property. - Id. The debtor filed a disclosure statement and plan that listed John

~ 2 The Court noted that the issue of whether the plan provided the “indubitable equivalent” of SSB’s clmm
: oould not be detenmined without.an evidentiary hearing; -

,,,,,,

i ~merely-provides .for the “realization...of. the .indubitable  equivalent” of the claim.  Id, ~w.-.v - 7o
. =, Thescovirt Tejected »this .argument and--stated that- the subsections- are to be treated asw:+7x ./ 7:i¥ - &

i distinet alternatives-andsare not in-conflict.::/d. The Court held that if the debtors could . =, «v: v .

#n B e . Onpage:%10:0fithe Philadelphia;Newspapers opinion, the-Third Circuit cited Jrn - s 11, 15"



" - Haricock as'a creditor with an’allowed secured claim of $400,000 and provided that a
- . third-party would purchase the. property subject to the allowed secured claim. Jd. The
. - “plan further provided-that the debtor and:hird party would share in any future profits
- from a subsequentresale -of the property. - Jd. The bankruptcy court held: (1) the .
re.swmd o proposed plan was niot confirmable because the proposed transfer was not a bona Jide sale.

»+. < 'to-a third party.but rather a‘joint venture; (2) even if the transfer was characterized asa.x - -

« *:-7.gale;-the plan.“was -not - confirmable +because John -Hancock--was :entitled. to-all the: = *: o5

» i seyconsideration:from-thentransfer of ‘the' property -including:“future ‘profits”; and.(3) John 3 o iy

v Hancock would ‘be*entitled: to «a-“credit bid™ under § 363(k)-to+the full amount if.its 7~ = = -
-allowed claim at any sale of the collateral. Id: - -
i The Appellate: Panel:affirmed. the. bankruptey court’s determination that the plan «
gz s oo fcould not be:confirmed because it did not allow John Hancock the right to credit bid, 88::. = - -

e twe vy eoBRat 28, In.so‘holding;ithe ‘court analyzed the three _Subsectib,ﬁ,s of §§ 1129(b)(2)(A),

v pties 4 363(K), “and A111(b)«Theé. courtanoted that, although the languageé to subsection. [61) R TIEENAT Y

rgite i kspeeifically.providesiforithe right fo-eredit'bid, subsections: () ahd-(jii) are uncléar on the - = = Z e

e 4502 ssae! ‘Theicolrt cited ahother bankruptcy:court that-relied on-the legislative history.of § -

ik e’ 2363(K) tosupport:the: conclusion thiat the right to-credit bid-attaches-to the sale of ther« 119kl se

" #“property -undér:the. plan' Id. citing ‘In re: Realty Investinents, Ltd.. V; 72 BR. 143, 146 : 5 «+:. o2, -

leade e (Bankr, €D, Gali 1987),. ;?I?_héa.,le_gislaitive“h‘istory. specifically provides that “Salevof = . .~ s

.« property -under .section 363 -or under the plan is excluded from treatment under section -~ =
..~ 1111(b) because of the secured party’s right to bid in the full amount of his allowed claim
-« at any sale-of'collateral under section 363(k) of ;tiw House amendment.” Id. quoting 124

- Cong.Rec. F1.11104 (Daily Ed. -Sept. 28, 1978); 124 CongRec. S 17420 (Daily Ed. Oct.



6, 1978).- Additionally, the court cited In re Woodridge North Apts., 71 B.R. 189, 192 -

. -(Bankr. N.D. Cal. 1987) where the court adopted the language from Collier on
«:Bankruptcy ‘concluding that “the ‘sale exception to section 1111(b)(1)(A) applies only - -
"Where the lien holder is‘allowed:to credit. b.id.”:- The court held that.John Hancock should - .

.- ~be protected from the: consequences ‘of the: loss of recourse treatment as set forthin § .. -
“1111(b)(1)(A), and the legislative history of § 363(k)-contemplates such protection. /d. at . -

' 231.:Cram-down under-subsection (i) requires-credit bidding, - ="

2200 nre Kent Terminal-Corp., 166 BR. 555 (Bankr. S.D.NY. 1994). & R T
S e nOn page:.*.-l-O%bﬁfté.i'diecisien, the Third Circuit cited In ré Kent:Ferminal Corp. for:i:z: 4 wouivi
.- the ‘pﬁncipabﬁiat-,a lien holder-has the-absélute right to bid its lien under subsection (if). i~ .~ « ="+

v mvn s Kent {l?ermin’al.-*.-rGopp}s,*'»debt_;ar??s‘-:-sing‘le‘ asset was. undevelopéd:--real ~estate. (the-: R S
wuiten. - Property®). s 1d.-at-558: - Prior to ‘purchasing -the property, -débtor: obtained ‘mortgage. s - mwy . -2
“oe. o o ifinancing from Friesch<Groningesche Hypotheehbank Realty. Credit Gorp. (“FGH™). Jd: -.. - - = %.: o
< Wi ioAccording toritS.proposed. plan,-debtor:would pay .its credifors:with:proceeds derived:. 5. ... e F
i #:from the salé of theProperty «free and ‘clear of liens. Id. -Underthe plan, FGH will - 1% & Sxuesie 4,4
s ‘Teceive a portion of fhe sale proceeds, and:its liens will not:attachisto.the proceeds:of the mas=i. e woig

[+ sales to the full-allowed:amounts.of clainis.: Id: *If the Property is:sold, the plan.denies 5wt . . 3

“= .+’ FGH the opportunity- to'credit’ bid or to:séek fully secured treatment under § 1111(b)(2), . . -

. ~objection: (1) the plan is fair-and equitable under 1i29(b)(2)(A)(ii)- even though it denies -. °

. FGH the right to credit bid because credit bidding is one of three disjunctive examplesof - . .- = ..z

- fair and equitable treatment and (2) the plan is fair and equitable if FGH retains its lien in -

o the Property. and.receives. cash payments. equaling at least the allowed amount of its



+ claim, even if it has-tio right to:elect fully secured treatment under § 1111(b)(2). 166

B.R. at §59.

- The courtultimately held-that the plan could not be confirmed because the plan is -

1ot “fair-and equitable? inder § 1129()(2)(A) () unless FGH is entitled to credit bid if -

- its-collateral is sold free and clear of liens:Jd. at-567. Inso holding; the-court considered.

: sections=1129(b)(2)(A) and 1111(b)(2). : The court noted that subsection:§ 1129(b)(2)(A) - - - = . -

. #does-not contain the specific reference: to:§ 363(k) found in subsection-(ii).. Id: at 563. " . + ptu-.co

-1 k. However, the court acknowledged:that-Congress. arguably intended 6 create an absolute e e
st b, sright td-credit-bid in-alldiquidating plans wheri it formulated .the relationship-among §§+ =+ & - .. m
iy 2 363(k), 1111(b); and:1429(¢b).-: Id. at-565.: Although it is true that a: creditor cannot bid in -

3 e . por:thesotherstoprotect the benefit of itsipre-petition bargain: 7d.:at 566. The court i v~ .-

« 4w’ odeterniined thatifia;plan:proposes the-sdle:of a creditor’s collatéral:frée-and clear of liéns, . - ot 3+ 23 Femr

# i entitled:to bid-its’entire Hen ifiits-collateral is sold free. and .clear-of liens under the plan.’ s =5z s s fwnres

~.166:B.R. at 567..

« o - InreRiver Village:Associates, 181 B.R. 795, 805 (E.D.Pa, 1995): . -~ -

© :+ - permitted ~credit- bidding .in-a-.§* 363(b) - pre-confirmation sale ‘and confirmed the - -

. ‘reorgahization under subisection (i).: In River Village Associates, the:debtor owned a-

- single principal asset (the “Property”). 7d, at 798. Tn purchasing the Property, debtor

PR .7 ...assumed a promissory note to General Electric Capital Corporation (“GECC”) secured by -

i aptens, Yo ts lien-and make thex§ 1111 (b) election, the Jien holder is nevertheless-entitled fo do-one . s & 5o sesvt = :

~isgng dpde sthedien holder-hasitheiuriconditional right:to:-bid-in its lien. Jd. at:567:. The:court held. 2.4 w5
R ok o that S planis) ot “fair sand- equitable? urider :§..1129(b)(2)(A)@i)-unless & creditor is. s Foe o o



el R

i

. a mortgage to GECC that constituted a first lien on the Property. Id. After the debior

filed its petition as well as a plan of reorganization, GECC subsequently proposed a

.-+ allowed claim. -Id. at- 801, The proposed:- plan did not allow debtor or others to bid -

subject to the mortgagee’s lien, but did allow debtor or others to enter a bid in excess of-

aggregate -amount-of its’ allowed claim-under the terms of its-plan.: Jd.-at 805. In s0+7.o: #-1 - tithd

reorganization. Id, -+« - R I SRR E U S S

Sl Sl CLREE
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AR Greenblatt W Stemberg, 339 B.R. 458 (Bankr N.D Ill. 2006)

FoiE

Facts Aﬂer ’the Debtor, Resource- Technology Corporatxon (“RTC”) unsuccessfully

. o collectmethane gas from garbage landﬁlls The sale procedure order reqmred bldders

R attempted to reorgamze jts business. under Chapter ll the case was converted to a 4

o submlt ‘bids no less than $6.3 million and allowed secured credltors with first pnonty .

- the ability to c'r‘edi't :bid; Network Electric Compan‘y (“NEC”) was listed in the sale 4

procedures order-as the first priority lien holder and any objections to that were due by

s January 17,:2006.and an appearance by the objecting party was .also required to dispute

: GECC’s icredit. bid. - -Id..: The .bankruptey- court -confirmed. the plan and the debtor. -+ - -

«.... appealed. 7d. “The debtor asserted:the court erred:in finding GECC’s plan confirmable, .- % # - :

- .-and in-choosing:to-confirm ‘GECC:s-plan: over.debtor’s- own feorganization plan. - 1817 st imrpn vy ey

% iB.Raat 801 : The District:Court held that GECC was properly-permitted to credit-bid the. =i s ri e

.- ‘holding;‘the court reasoned:that.courts and commentators have .concluded that Cengress-'# is% “oe g«

SRk

" ..~ -did=not intend-to .deprive:crediters. of- the right to bid-their -full claim under a plan.of - . w0 o

Saviie i PO
"f\:!lk AL cagte e

s Chapter 7. <The. Trustee moved for.approval of a sale procedures order for turbines used. R



" - the validity of the lien at the Jaﬁuax:y 26, 2006 hearing. On January 17, 2006, the secured

+ ereditors filed an adversary complaint against NEC which sought to revoke NEC’s status

. - discovery requests on NEC which required responses within two.days: When NEC failed . --

g ‘o -respond ‘within ‘the: two- day--period -the secured creditors filed.a motion to compel

*+ . «discovery, 'which the Court denied. - The secured -creditor then placed three bids on the

weit e turbines, two -of whichi were- credit- bids-and one cash-bid, which was less-than the -

i - required-minimum-bid: : The-Coixrt invalidated. all-of the secured-creditors' bids as they - i+ *unz:

<+t -:were not thefirst.priority lien holders-and as-such were:not allowedto credit bid and their % =i ¢h:

«+..cashbid was-below: the:minimum bid amount. "The Court entered iorder approving-sale, % . s

£+ ~Secured-cieditors appealed based:on-(1)-the:Court failing 1o recognize secured creditors ...t -2 s

+ re/wiyalidscredit bid;«(2). the Arustee net. exercising proper business;judgment in approving the " . i v

---'.‘_s,_‘ale;-‘-—and,1_(3.;):'RT€-;:shb‘uldi;no,t;have been -able-to sell ifs -assets free:and clear of liens, - - iaais, £

claims and encumbrances.

i mlsconceptlon tbat they d1d not-file an- ob_]ectlon to NEC's pnonty hen holder status

v e Regardless of whether' the . secured\credltors complamt was cons;dered an objectmn by

the Court, the sale: procedures order reqmred presentauon of ewdence at the J atmary 26

$a TOUT o Secured credltors mamtam 1hat thclr adversary complamt was a valid- objectxon o

.+ 2006 to- dlspute the vahdlty of NEC's priority hen status, thch SC never de Since the _

SC failedto dispute NEC's first pnonty lien status in accordance with the sale procedures
¢+ order, the Court did not err in refusing to allow appellants to credit bid. .(_2) Appellants

. contest-the Court's findings regarding the environmental risks associated with the sale of .



Y]
PR

w.n'converted-to Chapter:-7-shortly. after filing.+ The Debtor was an-airline company which:: + =" [ %

the turbines and the future profits .of the site of operations as speculative. Court gave

deference to the factual findings of the Bankruptcy Court which were supported by the

record: -(3)-Appellants argue that RTC:should not have been allowed to sell its assets free:

- -and clear of liens, claims and encumbrances. Appellants did not raise this argument in

- .. the Bankruptey Court nor preserve this argument for appeal and as such it was forfeited.

. :Holdings: ‘(1) secured creditors were ‘ot ‘entitled, under. order, to-enter credit bid for-

. .sale;sand . (3) .secured.‘creditors'- forfeited: argument that -debtof :should not have beeti. =10 vru 2

+ rx 2 --purbinés; (2) the record supportéd-bankruptcy court's factual findings respecting proposed - * -

- allowedto:sell-its assets:free:and clear of all liens; claims, and encumbrances, - .~~~ - - S0

. “.,- e

i .7 -Inre Aloha Airlines, 2009-WL 1371950 (Bankr: D. Haw. May:44; 2009) -

i v+~ Factsy-Debtors; AlohaAirlines, filed:voluntary petitions under Chapter 11. The case was

‘provided both.passenger-and air.cargo:setvices ‘out of Hawaii. ~Just days after filing the-:

14°

¢+ syoluntary.petitions, the:Debtors terminated their passenger sérvices:'The Debtorsmainly - < .r.s+ 702

. :dnto.the Hawaiian.market.. - The Debtors filed .suit: agdinst Mesa for improper use and-

-~ uretention of valuable trade secrets and information to compete unfairly in the market and-

.-.-subject to confidentiality-agreements... Mésa used: this inforimation iin deciding to enter’

- ~predatory pricing designed to drive Debtors out of business. The Debtors litigation with

‘Mesa was still. ongoing when the case converted to a Chapter 7 and at that point the

Trustee elected to sell the lawsuit rather than continue to litigate the matter. The lawsuit

.- attributed their business problems:to'the predatory-behavior. of Mesa Air Group ("Mesa").:- -

;.- Mesa .obtained -valuable sinformation from: the- Debtors-and- another Hawaiian -dirline =+ sdeten



~was sold to Yucaipa. Yucaipa and Mesa entered into a settlement and release agreement

- which contained a release by Yucaipa to Mesa of 4l claims related to the lawsuit and also

"+ gives Mesa a 10 year licenses to the Debtors IP.  Prior to the. settlement, the Court

" -entered an unopposed bidding procedures-order which required -an-auction sale of the-

. : #7.a0. ~ Debtors IP. ‘The auction sale in which Yucaipa was the highest:bidder occurred JUSt days™ -

-+ -after the settlement-with Mesa. The:auction was later declared invalid because it was not. - -

-wen ¥ oees o "publie:” -The Trustee then filed a renewed motion for approval of the Asset Purchase-- 3%

*..; - ‘Agrecment between' the Trustee and Yucaipa.for the Debtors 1P:- The renewed motion-

Hawvse A o “was contested.-due tosthe: license- agreement between: Yucaipa-and Mesa which would oo i ;g

- - resultin Mesa being able to operate as Aloha Airlines for 10 years.

R Issue: Can-the-past-misconduct:of- a prospective purchaser of property of a bankruptey .- -

#6.:h o “estate-disqualify that entity from acquiring that property? . & ageid

4wiiafay s i mReasoning: Dueito the-settlementiagreement between. Yucaipa: and-Mesa in which-Mesa. - - 4 ¢

s T e 0 JreCeives. avery substantial interestiin-the-Debtors TP, Mesa becomes:a-co-purchaser with .~ w5 3t o

o g p  Yucaipa. for:the:purposes:of evaluating the bidding procedures:--Since Mesa'is a co-. s %15 » vk,

4o 2t A asdpurchaser. ftheirs pricrzconduct - must ibe considered when-approving:the bid.. There was..;i . ¢ 124 3

svf s o e much-evidence showitig:that Mesa-actively-intended to force the: Diebtors out of business. - -

% -t - and also-tried: 10.conceal its-misbehaviorby destroying. evidence-and false statements.: = -

"wviar, «/The.Court-has an independent duty to examine the proposed sale of estate property to .
" ans o< determine if the sale is in the best interest-of the estate. The Court-must use its equity
Ve da v powers to thwart any miSconduct while not-denying any rights specifically granted under

the Bankruptcy Code.



c i w

SRR AN -~..quahﬁed buyer ata falr and reasonable pnce

. --~‘Holding: In this case, the Couit cannot allow its anthority to be misused to reward the

“misconduct of Mesa and as such the renewed motion is denied.

In re Theroux, 169 B.R. 498 (Bankr D. R.I 1994)

HFacts Chapter 7 Trustee sought approval of notice of mtent to sell hquor hcense to

. seciired: creditor:free and clear of all hens for $3 000 Mulﬁple parttee objected to the
- beneﬁted a secured party to the detnment of supenor hen holders

party to- the determmant of the rest of the credxtors and the estate The fact fhat the “

i

- selling: pnce mtthe notxce of intent is only a ﬁactlon of the fan' market value does not

et

B mproposed sa.le on - the "grounds that (l) the pnce Wwas unreasonably low and (2) sale _ S

;Reasomng The sale of thc hquor hcense,to the secured credltor can only beneﬁt that S

G

i ==a}low the- Court to approve the sale The trustee is requlred to sell the hcense toa ‘

&
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Page 3?
(Audio begins mid-sentence) r

JUDGE AMBRO: ~+- who has come in late to this case

W N =

and he was asked to be involved in this case on the very day

he had rotator cuff surgery so that's why you see him not here

=N

with us today. But I'm sure he's going to ask a number of
questions despite that.
JUDGE SMITH: Don't take too much for granted, Judge

Ambro.

w L J oy Ot

JUDGE AMBRO: And just jump in at any time.

10 JUDGE SMITH: Thank you.

11 ' JUDGE AMBRO:' Do you wish to be heard at any time for
12 rebuttal? |
£313 ' MR. QURESHI: Your Honor, what we propose is that the é
'(éQ14 appellants collectively reserve one minute from each of our
15 allotted time for rebuttal, so three minutes in total. BAnd

16  the plan would be for one person on our side to be determined
17  to address rebuttal to the extent it's necessary.

18 JUDGE AMBRO: The only thing I can say to you is what
| 19 the immortal Judge Becker used to say, one minute, what can

20 you say in one minute. But if --

21 MR. QURESHI: 1It'll be three minutes in total and

22  just one of us will -~

23 JUDGE AMBRO: Fine. That's fine.

24 MR. QURESHI: Thank you, Your Honor. May I begin?

| 25 JUDGE AMBRO: Sure.

e T e e T A e | g £ L TS LA T P oy 1 = 3 2t
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Page 4 é
MR. QURESHI: Your Honor, the Court concluded, the

N
Ry

w N e

District Court concluded, based on a plain meaning analysis of

the third prong of Section 1129 of the code that it does not

.

entitle a secured creditor with the right to credit bid at a
public auction.
Now, in concluding that the phrase indubitable

equivalent has a plain meaning the Court made, we believe,

three errors --

9 JUDGE AMBRO: Well, I think what they‘ré saying is,
10 in essence, when you look at this cram down provision,
11 {b) (2) (A), that it uses the word or in terms of how you can
12 denote fair and equitable.
413 MR. QURESHI: That is absolutely correct. And Your
~~j"14 Honor, the District Court started with that uncontroversial

15 proposition, that it does set forth, in the disjunctive, three
16 different ways to cram down a secured creditor and we

17 certainly don't disagree with that. But Your Honor, this

18 Court and the Supreme Court have répeatedly instructed that

19  statutory construction is a holistic endeavor.
20 JUDGE SMITH: But Mr. Qureshi, does that mean then or
21 do you concede that from an analytical standpoint wé should

22 begin our statutory interpretation here with 11297 7
23 MR. QURESHI: Your Honor, I do believe that 1129 is a é

24 starting point. However, this was the debtor's motion on a

25 motion to approve bid procedures. Section 1129 of the
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Bankruptcy Code is the section that deals with plan :

confirmation. The result of that, Your Honor, is that we

woN e

think it was error for the Court to rely exclusively on
4  Section 1129. There are other provisions of the Bankruptcy
5 ‘Code that provide procedural protections to secured c¢reditors
6 during the pendency of the case; those include Section 1111 (b)
7 and Section 363 which the District Court disregarded.
8 THE COURT: But you didn't make the 111(b) election,
9 correct? |
10 MR. QURESHI: We did not. In fact, Your Honor, under
11 the clear terms of 1111(b) itself we did not have that option.
12 What 1111 (b) says is that when a debtor elects to sell the
”; 13 secured creditor's collateral, whether pursuant to a plan of
1" 14- .f.,e-organi.zation or outside of a plan, we do not have the
15 ability to make that 1111 (b) elec#ion.
16 JUDGE FISHER: So what doés it mean to take a
17  holistic view of the Bankruptcy Code?
18 MR. QURESHI: Well Your Honor, we think the starting
19  point for the District Court was the correct one here, which
20 was'to start with the third prong of indubitable quivalent,
21  which is what the debtors were moving under.
22 However, the very word indubitable eguivalent we
23 don't think is susceptible to a plain meaning._ And indeed

24 Judge Robreno, in his opinion, referred to the very vagueness

- 25 of that phrase. And so having conceded, in effect, that that
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1 phrase is vague, the proper next step in statutory
1 2 construction would have been to go to the second prong of 1129 ?
3 which specifically addresses these —--

4 THE COURTt. It's interesting that a hallmark of many
5 opinions of Learned Hand were words that we weren't normally
6 used to hearing and you almost wonder if this wasn't one of

7 those examples of just showing his learned experience.

8 MR. QURESHI: Indeed, which is precisely why it's

9 just not susceptible to a plain meaning. |

10 THE COURT: But none the less, it made it into the
11 '78 code.

12 MR. QURESHI: 7Tt did indeed make it into the Code ana ;
13 we think, Your Honor, that the only way to interpret what !
indubitable equivalent actually means is to interpret that
15 language in the context of the Code as a whole.

16 S0 the next stop should have been the second prong of %
17 1129, which has, as I said, specifically addresses these I
18 clrcumstances.

19 JUDGE FISHER: Well, the 1egis1ativé history --
20 JUDGE AMBRO:; Why do you go to the second prong? Why ;
21 is that your next stop? | |
22 MR. QURESHI: Well, because first of all it is part
23 of the same section that the District Court relied on for its

24 opinion. But Your Honor --

25 JUDGE FISHER: Yeah, but the sections are
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- disjunctive. You don"t disagree that the sections in 1129 are

disjunctive, do you?

MR. QURESHI: I don't disagree that the sections are
disjunctive.

JUDGE FISHER: Okay.

MR. QURESHI: However, Your Honor, I think the error
that the District Court made was to conclude that what that
disjunctive presents is a choice to the debtor to proceed as
it wishes. The correct approach, Your Honor, should be to
look at the treatment that is being provided to the secured
creditor. And on that basis, determine which of the three
disjunctive alternatives of 1129 properly apply to that
circumstance.

Here, there is an alternative that very specifically
addresses precisely what the debtors were proposing to do here
and that was the second prong. And so we think it was error
to CQmpletély disregard that prong.

JUDGE SMITH: Mr. Qureshi, one difficulty I have had
in trying to understand application of a holistic approach
here is the import of Section 1111. Can you help me with

that?

MR. QURESHI: 71 certainly can, Your Honor. The import

is that the Bankruptcy Code provides two procedural protections
to secured creditors to prevent secured creditors from being

cashed out of their position at what they believe to be an
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unfairly low valuation. One of those is Section 363 and the
other is Section 1111.

Now Your Honor, what Section 1111 does is allows a

secured creditor to elect to have their claim treated as fully

secured. So that, as an example, if I have a face amount of a
loan that's one hundred dollars but the present value of the

collateral securing that loan is fifty dollars, I can make, as

a secured creditor, an election under 1111 (b) to have the full i

amount of my claim, all one hundred dollars,"tréated as fully
secured.
And this, Your Honor, leads to the error the Court
made in disregarding the legislative history. BAnd that is ——.
JUDGE SMITH: The legislative history of 11117

MR. QURESHI: The legislative history of 1111l. Your

Honor —-

JUDGE SMITH: How does the legislative history of
1111 help us to understand the meaning of 11297

MR. QURESHI: Your Honor, it helps in this way.
First of all, the drafters of the Code specifically said that
when looking at 1129 it is instructive to also consider
Section 1111. But the reason it is so critical to iook at
that history, Your Honor, is that 1111(b), on its face, takes
away the ablility to make the election in a sale context. The
statute does not say on its face why that election is being

taken away. That is something that is made abundantly and
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(4\ 1  crystally clear in the legislative history. “

What that history says -~

JUDGE SMITH: But you are assuming, of course, that

=

1129(b) (2) () is ambiguous because we have no -- really no
ability, no authority, to consider the legislative history at
all, much less the legislatiwve history of 1111 unless there's

ambiguity here in the other section, correct?

- R R

MR. QURESHI: That is correct. As Your Honor ruled

o

earlier this year in the Kaufman v. Allstate decision --
10 JUDGE SMITH: Right,

11 MR. QURESHI: -~ when the plain meaning of a specific |
12  provision cannot be derived, the provision has to be

-1 13 interpreted in the context of the statuie as a whole.

(“)14. We start from the proposition that the provision the
15 District Court relied on, thée third prong, the indubitabie

16 equivalent prong, is not susceptible to a plain --

17 JUDGE AMBRO: If you can't make -~ you cannot make an
18 1111 (b) election if there's a sale, is that correct?

19 MR. QURESHI: That is correct.

| 20. JUDGE AMBRO: So then you go to the particular

21 provisionh and that particular provision, your opponent would
22 argue, is in the disjunctive. So you're saying, look I have
23  two protections, I lose one therefore I must get the other.

24 But when you go to that particular provision what necessarily

25 leads us to conclude that you must get the other credit

VERITEXT NATIONAL COURT REPORTING COMPANY
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bidding in this case? |

MR. QURESHI: Your Honor, we think that the Code is

WwoN e

clear that, and the legislative history clearly spells this

out, that we must have ohe or thé other protection; either

N

credit bidding or the ability to make that election. P
JUDGE FISHER: But even 363{k) allows the Court to i

deny a secured creditor credit bidding.

MR. QURESHI: That is absolutely right. 363(k) has a
9 for cause exception, that is correct Your Honor.

10 JUDGE FISHER: Right.

11 MR. QURESHI: And that is simply not at iséue here.
12 There has been no case that we are aware of that suggests tha£
T"113 the inability to credit bid because it might chill bidding at
(f}l4, an auction or any such argument falls within the for cause

| 15 exception. The for cause exception case léw, under 363 is

16 really meant to address situations where there has been some

17 sort of inequitable conduct by the secured lenders. So again,
18 that's not at issue here. But yes, that is a safeguard built
19 into it.

20 But Your Honor, we start from'theAperosition that

@n

121 because the code is so clear that secured creditors must have
22 one or the other of these protections, that when one then gets
23 Dback to 1129 the starting point for interpreting 1129 is not

24 that the debtor can choose which section to proceed under.

25 It's that one must, instead, look at what is the proposed

o N Ay N NI U DT R T eS T ER IR (T T $hm g8 AT TR o g fo RTINS TN, 5T T B e T R AR D I T e e e
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treatment that the debtor is giving to secured lenders,
that treatment is selling collateral pursuant to a sale in the
context of a plan then the second prong must apply.

I see my light is red, unless the Court has any other E

questions I will turn it over to Mr. Putnam.

JUDGE AMBRO: Thank you very much.

MR. QURESHI: Thank you.

MR. PUTNAM: Good morning.

JUDGE AMBRO: Good morning.

MR. PUTNAM: Alfred Putnam for Citizens Bank.

JUDGE AMBRO: You're not going to start with footnote ;

16, are you?

MR. PUTNAM: I'm actually -- I'm going to get to

footnote 16.

JUDGE AMBRO: You

MR. PUTNAM: Yes, I am. But I don’t have to start

there.

JUDGE AMBRO: If you're going to quote Fowler, at

least you gquoted the second edition.

are?

You could have gone to

the Holy Grail in the first edition, you know.

MR. PUTNAM: I could have.

edition.

JUDGE AMBRO: Thank goodness you didn't guote the

MR. PUTNAM: ' It was a form of pornography, so --
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A1 JUDGE AMBRO: Although I think, just off the top of |
my head, you put it as 1968, isn't the second edition in '657

MR, PUTNAM: Mine said '68. Now it may have been an

2

3

4  English edition, I'11 go look. If I'm wrong, I'm wrong

5

6 But actually to draw the distinction, I think a

-

you conclude that the statute could be -- there are two

9 reasonable readings to the statute. And if there are two
10 reasonable reédings there's an ambiguity though, consult
11 legislative history. I think everybody agrees with that. And
12 I think my colleagues are suggesting that there are two |

..... .13 reasonable readings and I don't necessarily want to fight with E

Pt
e

“471{ them, except for --

15 JUDGE AMBRO: But their reading is not implausible,

16 dis it? Is it?

17 MR. PUTNBM: Their reading —--

18 JUDGE AMBRO: Yeah.

19 - MR. PUTNAM: -- is what you're saying. Actually,

20 that's what I'm here to suggest to you. I'm here to suggest

21 that in fact the only correct, proper reading under‘the rules
22  of statutory construction and actually on the way it's written é
23 is the reading of the Bankruptcy Court and not the reading of

24 the District Court.

25 JUDGE AMBRO: I mean, it may be that that's the

VERITEXT NATIONAL COURT REPORTING COMPANY ,
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correct reading but their reading of it isn't implausibie, is '
it? |

MR. PUTNAM: Their reading --

JUDGE AMBRO: I mean, actually it may play into ~;
this may be a softball question because it may mean that you
then go to canons of construction, you them go to legislative
history, you then go to the holistic looking at other
provisions of the code and how they_intErrelate;>

. MR. PUTNAM;: Yes. I think that's right. But I
think -- and so if you come to the conclusion that their
reading is not implausible just because it's the disjunctive,
we ought to go do these things. But I think you have to stop
first and say, before you get there, is it in fact a
reasonable reading? And by that I mean the debtor's reading.
And I respectfully suggest to you that when in fact you have a
very §peciiic clause that said -- that covers sales of
properties subject to the liens to be SQlﬂ free and clear of
the liens -- i.e., includes a clause in there that says those
sales will be subject to 363(k) of this title -- to advance a
construction of that, this subsection of the statute, to say
yes but there is another option available and the option
available is a salé of any property subject to the liens free
and clear of those liens but not subject to 363(k). aAnd

that's what the debtors are advancing.
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(T‘ 1 JUDGE AMBRO: What fits within 1129(b) (2) (A) (iii), g
- paragraph 3, the indﬁbitable eguivalent paragraph?

MR. PUTNAM: I think that is there for the swap of
collateral, is what I'd say, as opposed to a sale. 1In other

words, I think the first, just in a very general sense, (i)

is --

7 JUDGE AMBRO: So you mean a replacement lien

8 situation?

9 MR. PUTNAM: Well yeah, right. The firét ohe is --
10 right; I'm sorry. The first one is if you're tryingifo
11  stretch out but you're leaving the liens in place. The second
12 one is if you're selling the property but you want to sell it

1. 13 free and clear of such liens and Congress has put something in

‘/,,-—\\l
K )
[

“14. there in order to provide the protection, as Mr. Qureshi

15 suggested there's a reason for that and the whole code

16 Dbalances. But I'm going to stay away from the whole code,

17 he's alreaﬁy made that argument.

18 And the third is a catch-all. I agree that it's

19. there but it's there if in fact the first or the second are
20 not —-- neither one of those two things are proposed. There's
21 no mention of a sale of property free and clear —

22 JUDGE FISHER: Why can't cash be the indubitable

23  equivalent? |

24 MR. PUTNAM: Well, actually ~-

A 25 JUDGE FISHER: Cash and property here.
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MR. PUTNAM: * It is conceivable that cash and property

will add up to whatever it adds up to. But what the -- under

this Court's opinion in Sub-Micron —- cash without credit

bidding isn't going to be the indubitable equivalent because

[1=8

5 the credit bidding is going to set the fair market value. The
6 curious thing is that's what the Court already said as a
7 rationale as to why a simple cash bid, without credit bidding,
8 isn't going to --
9 JUDGE FISHER: I mean, aren't you a stép ahead here?
10 I mean the sale goes forward, let's assume the sale goes
11 forward and there's no credit bid and there's a sum of money
12 realized. Let's assume there's only one bidder and it's a
.1 13 stalking horse bidder whose bid is there. You still have the
if’lé_ opportunity, at plan approval; to make a determination as to
15 whether or not the amount of cash and property was the
16  indubitable equivalent, do you not? 1In other words, fair and
17 equitable:
18 MR. PUTNAM; 1 would argue that in fact -- that
19 there's no point invdoing ;hat because it cannot be. But yes,
20  this -=
21 JUDGE SMITH: Why? Why? Why, is that, as Judge
22  Fisher's question clearly suggests, always an option here an
23 ultimate option. I don't understand.

24 MR. PUTNAM: Well, I argue that it's foreclosed by

1 25 the statutory language. But in this particular instance, if
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" you go ahead with theé credit bid -- I mean, as your question,

Judge Fisher, goes to the temporal aspect.

JUDGE FISHER: Right.

MR. PUTNAM: You can do this anhd —-

JUDGE FISHER: Yes.

MR. PUTNABM: -~ ‘you can decide it all later, which is
what I think Judge Robreno was suggesting he might decide it
all later. But the fact of the matter is, if you conclude
when you get to the end of the day that that probosition
simply doesn't work, that this is a motion to come forward to
approve the bidding procedures. It's been teed up for that
purpose.

You go through this proposition and in point of fact
the proposed credit bid -- non-credit bid opfion is giving us
less then what we're entitled to under the statute.

JDUDGE FISHER: Okay. All right.

MR. PUTNAM: So that cannot be the indubitable
equivalent of what I would -~ it's not a substitution of my
rights.

JUDGE FISHER: All right.

MR. PUTNAM: It's a diminution of my righté,

JUDGE FISHER: So what's wrong with that process?

MR. PUTNAM: Well --

JUDGE FISHER: We are —- in fact you could make the’

argument, it's not been made here, but we are here on,
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perhaps, a matter that's premature. The issue was a credit F
bid process. There'é some who -~ I don't know who would have
argued it but beforé the District Court there was some
question as to jurisdiction. Okay. Now clearly we have
jurisdiction because we're reviewing what the District Court

did. But some could argue that this whole process of us

looking at this bid procedure is really premature in the scope %
8 of this bankruptcy. _
9 MR, PUTNAM: I respectfully differ. I think that you é
10  have the jurisdiction to look at it.
11 JUDGE FISHER: We do now. |
12 MR. PUTNAM: Yes. And if you allow it to go forward
(“n13 and allow the expense of all of that, at the end of the day,
14. with a clear understanding that in fact it can never measure
15 up because it's giving the secured creditors less then they
16 are entitled to under the statute. And so it's not going
17 to -- their definition of what it's going to be is to say the
18  cash that's going to be available in an auction without credit E
19 bidding, could be the indubitable equivalent. But in fact, if E
20 I'm entitled to the credit bid as the hypo that you used in \
21 the Sub-Micron case goes, the real market value includes that

22 credit bid. You've dealt that out so it can't possibly be the f

23 indubitable equivalent.

24 I'd also like to make one point, because the

25 comments -——
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JUDGE AMBRCO: But basically Sub-Micron is what does :

it mean to credit bid.

MR. PUTNAM: Yes. Well, I think that's right but
the =~

JUDGE AMBRO: The question here is credit bidding
even allowed in the door under the way it's been ~-- under the
plan that will be proposed for the auction and the bid

procedures that are proposed by the debtor.

AT« < B B N & T ¥ N

MR. PUTNAM: I'm not going to argue with Your Honor

Ene
(o)

about what Sub-Micron says because I think that would be a

la
R

losing argument. But I respectfully suggest that if you --

-
™

JUDGE AMBRO: Although back in the '70s, Tony

BAmsterdam who used to argue a lot of the death penalty cases,

O

1 M
-
W

=
o

I think he was at Penn at the time, he one time stood up

H
(&

before the Supreme Court and said here's what you said.

=
o0

Here's what you meant to say and here's how others have

interpretéd it. And they actually listened.

=
®

MR. PUTNAM: I think the hypo Your Honor used would

s
o

apply equally here. And if T may just briefly hit on -~

o

JUDGE SMITH: Mr. Putnam?

EN)
=

MR. PUTNAM: Yeah.

N
N

JUDGE SMITH: May I return, please, to the repartee

N
w

that you had with Judge Ambro at the beginning of your

)
>

argument, because I don't want to make any assumptions about

N
o

footnote 16 that might be inaccurate. I suppose one could
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intuit that because the comma argument was relegated to a %
footnote that it is not a primary part of your position,
perhaps that it's a make weight. But I happéned to be
somewhat taken by the argument, I don't mean to say persuaded,

but I did think that it was an argument worthy of some further

explication here regardless of whether we pursue Judge Ambro's
7  preferred authority or whatever edition of it happens to be or E
8 mine which is based on my childhood reading of E.B. White, |
9 But surely there is some reason for Congress' use of these
10 commas. What part of that argument, as it appears, albeit
11  relegated to footnote 16.

12 MR. PUTNAM: Well, I'm sorry that I was obliged to

-¥213 relegate it to footnote 16. I think the argument's quite
" 14. serious and I thought I said to Judge Ambro I think it's quite E
15 serious. |
16 The fact is that that clause -- "subject to Section
17 363 (k) of.this title™ —-- is what, in essence, is being deleted
18  here. They're proposing something and they say well, I'm

19 going to do it not subject to Section 363 (k).

20 If you're going to make that argument you have to say
21 that (ii) applies only to sales that are subject to 363(k),

22 that other sales are possible but they’re not subject to

23 363(k), 1f that's right, that’s a defining clause. 1It's a

24 restrictive clause. Those commas shouldn't be there. The

commas are there and the reason the commas are there, I would

VERITEXT NATIONAL COURT REPORTING COMPANY
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argue, is that in point of fact it's a nonrestrictive clause.

N =

And that, in fact, they're talking about sales of property

3 subject to the lien securing such liens, freée and clear of
4 such liens. That applies to all such sales. And this is a
5 nonrestrictive clause put in commas. It's the same

6 distinction that would have applied if it was a which or a
7 that. I'm not going to go into that, there's even more ~-=

8 because a which and a that are not there.
9 But if you take those commas out, then>I think Mr.
10  McMichael could argue that in point of fact that's what it
11 reads. It's only -- it's defining in that sense. But the
12 commas are there and so you have to come up with an answer, I
4, 13 respectfully submit, as to why'they're there. And I
" 14. understand Mr. McMichael, in footnote 12, to have come up with
15 the answer that in point of fact it doesn't really matter so |
16 the commas are wrong, I'1l turn to that in a minute.
17 ﬁut the alternative answer is that while 363 (k)
18 refers to sales pursuant to 363(b) and that couldn't possibly
19 apply. But that argument would apply altogether and 363 (k)
20 shouldn't be in this portion of the statute at all.
21 And let me then return to the central poin£, which is
22 that if you take -- if the commas are decisive, am I really
23 arguing to you that punctuation, in fact, controls? I

24 actually don't think that in every case punctuation can be

4 25 said to control but I do think it can be said to matter. And
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when you are in a case, when in point of fact the district i
judge has taken the position that it's clear on its face
and no other interpretation is poséible»and that the argument
that Mr. Qureshi's putting forward
If it turns out that in point of fact the commas

suggest that Mr. Qureshi is right, that at least you ought to

give him the benefit of saying I'm making a plausible argument E

o N s W N

here because I'm arguing that Congress did know how to

Vel

punctuate. Mr. McMichael's arguing that it doesn't really

; 10 matter, that they might get it wrong. I would submit it's

11  possible that they might get it wrong; I don't think they got
12 it wrong here.

113 Thank you.

-‘I N,

14 JUDGE AMBRO: Thank you very much. Mr. Logan.

15 {Pause)

16 MR. LOGAN: Thank you, Your Honor. Ben Logan of

17 O'Melvenyi&ﬁMyers LLP on behalf of the Official Creditors®

18 Committee.

19 JUDGE AMBRO: Let me ask you at the outset, where is
{ 20 it in the opinion that there's actual finding made by Judge

| 21 Raslavitch with regard to the motivation for the prépOSal that E
22  you not have credit bidding?

23 MR. LOGAN: Well Your Honor, Judge -— where in his

24  opinion?

25 JUDGE AMBRO: Yeah.

NA
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MR. LOGAN: °Judge Raslavitch —-

JUDGE AMBRO: Yeah. I mean, I'm looking -~ for
example on page 21 he says the lenders maintain the sole
motivation, the lenders argue. Then it says, "The Court is
constrained to observe that the debtors have offered little
but points to a different conclusion.” Well, that's comment.
and it does somewhat the same thing on the next page. The
debtor's explanation is unpersuasive. But where is there an
actual finding? |

MR. LOGAN: Well Your Honor, the next paragraph he
says "Giving the debtors the benefit of the doubt as to their
motives the Court nevertheless can discern no plausible
business justification for the restriction," etcetera,

etcetera.

JUDGE SMITH: Excuse me. For clarification are we at i

page 21 of the opinion or page 21 of the appendix.

MR. 1OGAN: Page 22 of the opinion, Your Honor. And
I think Judge Ambro was on page 21.

JUDGE AMBRO: Yeah. 1It's on 21 and 22.

MR. LOGAN: Yes.

JUDGE SMITH: Thank you.

MR. LOGAN: I think elsewhere, right at the outset -~ |

JUDGE AMBRO: But basically what he's -- again,
that's a comment. I can't discern any plausible business

justification for the restriction which the debtors seek to

R T T e R e e A P T Y 2T 0 2o 0T 2 A £ T £ T I T S
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(?\ 1 include in the bid pr@cedures. But I'm not sure that’'s a
N 2 finding.
3 MR. LOGAN: Well Your Honor, he says it in various
4 places. On page 19 he says, "To put it differently, it
5 appears to this Court that the facts before it represent the
6 case where the right to tender a credit bid should be an
7 imperative." | |
8 Later on he says, in the next paragraph{ he

9 summarizes his conclusion regarding the legal issue that's

10 already been argued. He said, "In sum, therefore, the Court
11  rejects the debtor's contention,” etcetera. Then he goes on
12 to say, "Even if it were otherwise, however, it is far from

-4 13 clear that it would be appropriate for the Court to approve

1 14. such a tactic as a legitimate exercise of the debtor's

15 business judgment. Bankruptcy Courts typically accord a

16 degree of deference to decisions by a debtor in possession.

17 This is nét, however, without limit." And he goes on. He goes
18 on to describe the various facts that lead him to conclude

19 ’that this is not the case where the debtors should be afforded
20  the right to prchibit credit bidding. 4

21 And Your Homor, that brings me back to what I wanted
22  to start with which was this was a motion filed before Judge
23 Raslavich. In order for it to be sustained it had to

24 establish that as a matter of law and fact that there should

- 25 be a prohibition on credit bidding. It was not seeking an
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advisory opinion, it’'would be inappropriate to seek an 7

advisory opinion on whether or not it's theoretically possible f

w N R

for some plan of reorganization or some set of facts to

4 disapprove of credit bidding.

5 JUDGE BMBRO: 1In effect are you saying that the

6 presumption dgoes your way unless for cause shown under 363(k)
7  the credit bidding is taken away?

8 MR. LOGAN: 1I'd say it slightly differently, Your

9 Honor. Although one could either get to that,point under
10  363(k) or under indubitable equivalent or under fair and
11 equitable, after all the subdivisions of 1129 (b) (2) (A) require !
12 that a plan be fair and eguitable. _
~;¥13 JUDGE AMBRO: How do you get to that endpoint, by
1 14 talking about indubitable eguivalence? |
15 MR. LOGAN: Or indubitable equivalence. All of

16 those --

17 ﬁUDGE AMBRO: How do you get there?

18 MR. LOGAN: Your Honor, because I think all of them
19 and in all the case law on asset sales and indeed the debtor's
20 moving papers, Judge Raslavich's questions during the hearing
21  on October 1st all start with the premise that a plén, any

22 sale, must be fair. BAnd as the debtors argued in their moving
23 papers, and they argued before Judge Raslavich, for Judge

24 Raslavich to put his imprimatur on these bid procedures they

~ 25 must establish that as a matter of their business judgment it
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was appropriate to disallow credit bidding. We argued that

W N

that was not the right test because it was an insider
transaction. The appropriate test was a heightened degree of

scrutiny, which Judge Raslavich also agreed with in his

[S2 BN

opinion.

6 And that brought into play a number of factual

7 issues. Factual issunes such as whether or not this really was |
8 an insider transaction. Something that the debtors quite

9 frankly waffle -~ they waffle on occasionally alfhough during
10 the oral argument on October 1lst, Mr. McMichael admitted that
11 this was an insider transaction. And during various cross
12  examination questions of Mr. Baker it came out crystal clear
-4 13 that this was very much an insider transaction. That Mr.
T 14- Tierney had arranged with people who largely held the

15 equity in the existing debtor. So basically it's a new value
16 plan dressed up.

17 ﬁeyond that they have to establish that it's a fair
18 process. Judge Raslavich guestioned the debtors at length

19 about the PR campaign that they launched at the outset of

20 filing their plan.

21 There was evidence presented on that, but beyond that
22  Mr, McMichael made a statement, and this was all in response
23 to Mr. McMichael's argument, that it was a proper exercise of

24  their business judgment to eliminate credit bidding because he

25 argued that would chill the bidding process. Judge Raslavich
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(;, 1  asked Mr, McMichael é_series of questions about how that could g
= 2  chill the bidding process any more than the PR campaign that

3 they had launched. And his response --

4 JUDGE AMBRO: But in the end, it looks as if he's
dubious about the rationale given by the debtor. But I don't

see where he's actually made a finding of fact. And he's

~ & U

basically saying I don't find what you say to be persuasive

@

and he leaves it at that. But that's a leap of faith to say
9 that's a finding of fact. |

10 MR. LOGAN: Your Honor, he does say it, in two

11 places, that this is an insider transaction. Towards the end

12 of —- |

-1 13 JUDGE AMBRO: I understand that.

~1 14- , MR. LOGAN: ~-- he calls it a manifestly insider

| 15 transaction. And he concludes that once it's an insider

j_16 transaction the business judgment rule, which is what the

17 debtors afgued, is inapplicable, and they must establish as a

18 matter of fact and law --

19 JUDGE AMBRO: But the implication of what you're

20 saying is that he made a finding of fact, in effect, of bad

21 faith and therefore they should not be able to, and maybe it's

22 just an alternativé holding that they cannot attempt to go

23 forward by barring -— to bar credit bidding.

24 MR. LOGAN: Your Honor, I wouldn't quite call it bad

faith. But I think what he concluded was that because it's an
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insider transaction coupled with a campaign to dissuade any

.....

other competitive bids, he said --

W ON

JUDGE AMBRO: And I wouldn't call it that either. I
don't think he even -- I don't think those words were ever
used or even implied in the opinion. He just didn't =- he
doesn't buy the reasoning.

MR. LOGAN: What words were never used?

JUDGE AMBRO: Bad -- he doesn't use the words bad

faith,.

10 MR. LOGAN: No, he doesn't.

11 JUDGE AMBRO: I'm just saying doesn't buy their
A 12 reasoning.

(;313 MR. LOGAN: That's right. ;
Nep 14 . JUDGE SMITH: So Mr. .Logan, would you help me explain E
15 how the business judgment rule plays out in this case and why,
16 from your standpoint, it's necessary for us to rule on it at
17 this timeé

18 - MR. LOGAN: Your Honor, I think that gets back to two é
19 points. One is for the debtors to prevail in their motion
20  they had to sustain their burden, and it's a very substantial
21  burden, as courts in most circuits, I don't think the Third
.22 Circuit has addressed this yet, but if they brought it under
23 1129 they have the burden of estabiishing every element of

24 confirmation of the plan. Tt's either by clear and convincing E

evidence or by a preponderance of the evidence. There's a
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split of authority on that but they clearly have the burden.

They decided to tee up a confirmation issue prior to
the confirmation hearing much like in Owens Corning, the
debtors filed a motion for substantive consolidation before
the confirmation hearing. Once they did that it's their
bu}den, as a matter of fact and law, to establish that Judge
Raslavich should have approved their motion.

JUDGE SMITH: But why can't it wait, returning“to the
ingquiry pursued earlier, why can't this issue be-one that is
adjudicated at the confirmation hearing?

MR. LOGAN: Two reasons, Your Honor. First off, if
they are going to defer that determination until the
confirmation hearing, they haven't sustained their burden to
approve the motion.

Second thing, the reason that these are typically --
these issues are typically brought up by motion is so -—- that
would 1ead'it an auction process that would be frankly |
unmanageable. When bidders submit their bids, display what
they're willing to pay for the assets and then we revisit the
rules after the fact it is pure chaos. And that is why, I
think, it was appropriate for the debtors to bring ﬁhis as a
motion to be heard before the confirmation hearing. But as a
pure ~-

JUDGE SMITH: So economic terms, you're suggesting

that this wouid result 1in some kind of distortion of this

P e e ey AT e T (T
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mini market by Permi%ting this to wait? |
MR. LOGAN: Yes, Your Honor. I think it would and I
think it would also establish that if you conclude that it
ought to wait, you also ought to conclude that the debtors did
not sustain their burden in bringing the motion.

My red light's on, any further questions?

JUDGE AMBRO: Thank vou.

8 MR. LOGAN: Thank you.

9 JUDGE AMBRO: Mr. MecMichael.
10 (Pause)
11 JUDGE AMBRO: Good morning. - Just take the mic and
12 Jjust put it up. Thank you. That'll work.
~?13 MR. MCMICHAEL: May it please the Court, I'm Lawrence E
| 14  McMichael. T represent the appellees in this case and the
15 debtors below, Philadelphia Newspapers LLC.

16 The only issue -—-

17 jUDGE AMBRO: It looks, at the outset, just in

18 getting this matter before us, that this is a case of a lot of I
19 bad blood and some real hardball being played here. if you
20  take a look at the statute, at least in the past prior to the
| 21 Pacific Lumber opinion of the Fifth Circuit written by a very
22 reputable judge, I concede, extremely reputable. And also the f

23  Krimee May (ph.) case, almost all of the cases have pretty

24 much said that if you wish to sell assets free and clear

25 you've got to look at 1129(b) (2) (A) (ii), isn't that correct?
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MR. MCMICHAEL: In different contexts different
courts have said that, different Bankruptcy Courts have said
that. No court has specifically addressed the issue, other
than the cases Your Honor mentioned, Krimee May and Pacific
Lumber, in this case no Court has specifically addressed the
issue of how (iii) plays into that equation.

JUDGE AMBRO: To what does {iii) apply, normally?

MR. MCMICHAEL: It applies —-- here's what (iii)
means, I think that we need to start with what the statute was
intended to do. The guiding principle that this Court ought
to look to comes from many, many cases. I1t's in the Supreme
Court Opinion in Bildisco, that Congress crafted Chapter 11 to
be a flexible tool to allow debtors to craft a plan that was
specific to their business, to their industry, to their
environment and to their time. It's supposed to be flexible.

It created three alternative paths to confirm a plan over the

dissent of secured creditors, any one of which would allow you E

to get there.

JUDGE AMBRO: Over the -- it could be secured
creditors, that's correct, in this case.

MR. MCMICHAEL: Right., Okay. So let's loék at those
three alternatives. Alternative one and alternative two

define a structure; they define a type of deal. They don't

regquire

JUDGE AMBRO: They define a sale subject to a lien, a

T T T N AN T T T e L2 ot T 3 T EEN O T T S IT L L 77 e TGN R 2 (o 17 e £ By T L e S g T L o € P N G Rt i

VERITEXT NATIONAL COURT REPORTING COMPANY

215-241-1000 =~ 302-571-0510 ~ 610-434-8588 ~ 888-777-6690

&

&



Case: 09-4349 Document: 00319958024 Page: 31 _ Date Filed: 12/23/2009

Page 31%

(5\ 1 sale free of a lien énd something called indubitable

g’ 2 equivalent which, according to the congressional record and I
3  assume that was put in there by Professor Klee (ph.) on behalf
4 of Representative Edwards, usually it's for abandonment or a
5 replacement lien.
6 MR. MCMICHAEL: Your Honor, I disagree with that. T
7  think that that -- I think if you look at the structure what
8 Congress did --
9 JUDGE AMBRO: Well, is there anything in the

10  congressional record or Klee's article that came out shortly
11 after that that disputes what I just said?

12 MR. MCMICHAEL: Several things. First of all, in the

413 congressional record there are repeated references to the Ffact ?

*j'14- that these are disjunctive requirements and that the Court

15 shall confirm the plan if any one of them is met.

16 Secondly, in Klee's article if you look at the end of
17 Klee's arficle, he said we didn't even think about what would
18 'happen if some of the collateral was sold, not all of it,

19 which is exactly what we're doing here. So Klee's article

20 doesn’t really quite get you there either.

21 What Congress did, keeping the flexibility principle
22 in mind, what Congress did was say you can create —- you can
23 create a specific path to confirmation by looking ~- by going

24  through two -~

4 25 JUDGE AMBRO: But Klee's article says, in footnote
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143, A sale of colléteral must be made under Section 363(k), I

which permits the lien holders to bid for the collateral and

W N e

offset their allowed claims that are secured by the collateral

1=

against the purchase price. This includes both the secured

claim and the unsecured claim."

N u

MR. MCMICHAEL: It does say that. It does say that.

7 But if you look at the end of the article there's a provision

(oo)

where he says we didn't consider what happens if part of the
9 collateral was sold and part wasn't sold. '

10 JUDGE AMBRO: And in the congressional record what he I

11 has is -~ it's interesting, he has one, two, three, four

12 paragraphs that explain clause one, that is a sale subject to

<T313 the lien, he has one, two, three, at least three paragraphs

| 1714 that explain clause three. And he says, "Clause two is self
15 explanatory." That's all it says, one sentence. And so why

16 shouldn't we adopt what your opponents say anhd say look, any
17 time thatlyou specifically have the sale free and clear, you
18 have to look to the specific provision?

19 MR. MCMICHAEL: Because that's not what the statute
20 says and that's not what Congress intended. Congress crafted
21 two ways to structure a deal, loocking at the deal gtructure

22 mnot the result. One is not necessarily a sale, onée is retain

23  the asset, give them their liens, give them a cash flow

24 stream. Two is sell the asset, give them a credit bid right.

25 Three doesn't look at the means. Three lOOkS.at the result.
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" And three is actually more specific than one and two. E
JUDGE AMBRO: But if you've got, for three, the
congressional record saying abandonment of the collateral to
the creditor would clearly satisfy indubitable equivalence as
would a lien on similar collateral.

MR. MCMICHAEL: Sure.

N e I %2 Y S PO N

JUDGE AMBRO: It looks as if -- I mean, we don't have

o0

a whole lot but the little bit we do have appears to be at

9 least a directionél arrow saying in effect what's on page 26

10  of the Citizens Bank brief, which is that when you have the

11 specific, that rules. That's what you deal with.
12 MR. MCMICHAEL: Only if there's a conflict and
(4213 there's no conflict here, Becanse (iii) looks at the result.
*2'14' It's the highest burden that a debtor has to confirmation. We é
| 15 have to show that the result of the process yields the :
16 indubitable equivalent of the secured claim. We don't have to
17 show that ﬁnder one, we don't have to show that under two.

18 JUDGE AMBRO: You, despite the fact that you're

19 talking about a particular -- you're saying the statute is

20 clear on its face, we don't have to look at canons of
21  construction, we don't have to look at the holistic approach,

22 we don't have to look at congressional history or legislative
23 history. BAnd yet, you do use a canon that the expressio unius

24  est exclusio alterias, to express one is to exclude ‘the

~1. 25 others, can't you flip that and just say here to express in
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(ii) what you do Wheﬁ}you want to sell free and clear is to ?
exclude anything else with respect to the sale of an asset
free and clear?

MR. MCMICHAEL: No. You can't. It doesn't work in

reverse.

o

JUDGE AMBRO: It doesn't? Why?
MR. MCMICHAEL: The reason why it doesn't work in

reverse 1s because it's contrary to what Congress tried to do

[Co I o « IR

when it created three. Three is -— three looks at the result
10 of the process. There are several cases that actually bear

11 upon this. There's some case law out there which would be

i2 helpful to the Court, some of it is cited -- I think all if it
~4 13 is cited in our briefs.

“f!14: But if you go back to a decision by Judge Padova in
15 the District Court here ten years ago, there was a case where
16 the debtor wasn't selling anything. The debtor was keeping

17  the asset,)keeping liens in place giving a cash flow stream

18 but he wasn't giving the liens -- he wasn't keeping all of the
19 liens in place.

20 What Judge Padova says, okay, your plan structure

| 21 1looks like (i) but it doesn't quite get there because

22 you're not giving the lender all of the liens they had

23  prepetition. But you can still confirm under (iii). You can’

24 go to {(iii) because if you can provide the indubitable

| 25 equivalent that's an alternate path and it provides
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flexibility to the débtor‘in structuring a plan that :

meets its specific circumstances.

w ON e

If one were to do what Your Honor suggested, you

4 would be eliminating that flexibility from (iii), which

5 Congress absolutely intended.

6 JUDGE SMITH: Counsel, let me return to words

7 you used a few moments ag6 and probably some of your

8 subsequent comments have been intended to explain this but I'm
9 still having someidifficulty with (iii). And you said a few
10 moments ago (iii) is actually more specific. <€an you help me
11 with that because I've had some difficulty seeing it that way.
12  Just what does indubitable equivalent even mean?

(fi 13 MR. MCMICHAEL; Okay. What it means is exactly what
14. the words say. The way to look at it is to look at the result
15 of the plan process, not the means. (i) and (ii) define

16 means, (iii) defines the result. And what it means is that

17 the resu1£ of the plan must yield to the secured creditor a

18 value that is, without doubt, equal or greater than =--

19 JUDGE FISHER: Let me stop you right there then. The
20 means is value? I mean in economic terms the means -- this is
21  all about value. Is that what you're saying? |

22 MR. MCMICHAEL: (iii) is all about value. (i) and
23 (ii) are not about wvalue.

24 JUDGE FISHER: Yes, I urderstand.

25 MR. MCMICHAEL: You don't need to ~- (iii) is all
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about value and what'we have to show in (iii) is that the plan E
results in a value to the secured creditors that is equal to I
or greater than the amount of the secured claim. That's
precisely what it means. And by the way, that answers the
question posed by Mr. Qureshi. The guestion being why would

Congress have taken away an 1111 (b) election here if we don't

get to credit pid. We must have one or the other.

8 Well, that's not necessarily true. Because if a

9 secured claim is satisfied in full, in cash on the effective
10 date, that is a pretty powerful protection. And Congress

11 could well have said and thought, and the language 1is

12 completely consistent with this, in fact that's the only
~+. 13 reasonable reading of the language. That if you're getting
Jl4 the indubitable equivalent you're really not entitled to

15 anything else.

16 If the debtor can meet that high threshold, which is
17 a threshoid we've created for ourselves in this case, if we
18 can meet that threshold the secured creditors really aren't
19 entitled to anything else.

20 JUDGE AMBRO: Mr. Qureshi also argues that those mere é
21 terms, by themselves, are ambiguous, indubitable equivalent. i
22 MR. MCMICHAEL: They're not.

23 JUDGE AMBRO: And why are they not?

24 MR. MCMICHAEL: They're not because indubitable

equivalent means equal to or greater than. That's not
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(f%‘ 1  ambiguous. And induﬁétable.means generally without doubt or ;
] 2 with little doubt. I don't think there's anything ambiguous

3 at all. If we can establish as a matter of fact at the

4 confirmation hearing that the. secured claim is worth a number,
5 whatéver the number is --

6 JUDGE FISHER: At what juncture?

7 MR. MCMICHAEL: On the effective date of the plan, as
8 of the effective date of the plan which is wherg everything is é
9 measured, just like in Pacific Lumber, okay. There was a
10  judicial valuation there and perhaps there'll be one here too.
11 We haven't quite decided what we're doing at confirmation.
| 12 we'1l see what happens at the auction. But we -- our burden
w;;13 is to value the claim, value the secured claim. And then to
‘”?14- show that without doubt that cash that we give them on the
15 effective date is equal to or greater than that claim. If we
16 can satisfy that we have provided all of the protection that
17 Congress intended, And that's what indubitable equivalent
18 means, it's a straightforward reading of it.
19 Now, it is a mistake by the appellants to confuse
20 ambiguity with breadth. The fact is that indﬁbitable

21  eguivalent does not dictate a particular form of transaction.
22 (i) and (ii) dictate the form.

23 JUDGE AMBRO: What they're saying is you read it one

24 way and it may be plausible, they argue it's not correct and

5; 25 they read it another way that also is plausible and it may not
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1  be correct. So why nbt, then, look at legislative history? :
7T 2 Why not look at how the other provisions of the Code come into
3 play and affect the holistic approach? Why not?

4 MR. MCMICHAEL: Well, there -—- we have no problem

5 with the holistic approach. I'm all in favor of looking at

6 the Code as a whole. And if you do that, you'll reach the

7  conclusion that we have reached. Let me walk you through

8 that, if I may. Unless you --

9 JUDGE AMBRO: Go ahead. No, go ahead.
10 MR. MCMICHAEL: The starting point is Section 363
11 which creates a credit bid right for sales under section (b)
12 of 363, that's what it says. That's what (k) says. It says
-4 13 under (b} you have a credit bid right. Okay.
(“5)14' Look at the very next subsection of 363, 363(1),
| is something that no one's mention yet because 363(l) is a

16 provision that deals with ipso6 facto clauses. And what it says
17 is 3634{(1) épplies, it applies to sales under sub (b), to sales
18 under sub (c) and to sales under plans under Chapter 11, 12

18 and 13.
| 20 If Congress intended the credit bid right in (k) to

21 apply to sales under plan sales, 11, 12 and 13, it would

22 simply have used the exact same language that it used in the

23 very next subsection of 363.

24 JUDGE AMBRO: But when you have a sale free and clear

25 you have a specific referencé to 363(k). What it appears to
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be is that you can get rid of Section ~- of credit bidding ;
under 363 (k) if you show cause. The ball is in your court.

The presumption -- the arrow goes their way unless you can
somehow turn it around. And what you are attempting to do, it é
would seem, here is take that away merely by proposing it and

saying we're fitting it under another provision, not

<9 o W s W N e

1129(b) (2) (A) (ii). We're fitting it under 1129(b) (2) (A) (iii).

8 MR. MCMICHAEL: Precisely. Becausée under (iii) they

9 get the indubitable equivalent and that‘s'better'protectiqn
10 than credit bidding.
11 JUDGE AMBRO: But if they don't have the 1111 (b)
12 election, they're precluded from that when it's a sale under a E
-4 13 plan —— |
-1 14- MR. MCMICHAEL: Right.
| 15 JUDGE AMBRO: -~ they still should -- it looks, one
16 could argue, that what's being done is making it clear that if é
17 you're going to sell my collateral free and clear, the other
18 protection that I do get, which is credit bidding, stays. And
19 the only way it doesn't stay is if for some reason you show
20 cause that it shouldn't be that way.
21 MR. MCMICHAEL: That's not what Congress Said.
22 That's not what the statute says.

23 Let me give you an example, let's use a truck.

24 JUDGE AMBRO: You tell me why you don't think that

3y T ST Y T I o R T TS A0S - G R4 Sy PR 3 T T PR Oy

VERITEXT NATIONAL COURT REPORTING COMPANY
215-241-1000 ~ 302~571-0510 ~ ©610-434-8588 ~ 888-777-6690




Case: 09-4349  Document: 00319958024 Page: 40  Date Filed: 12/23/2009

Page 40€
MR. MCMICHAEL: Okay. Here's why it doesn't work. :

Let's say a debtor has two trucks, a more valuable one and a

)
W N =

less valuable one. The lien is on the less valuable truck.

The more valuable truck is free and clear. The debtor wants to I

1S

sell the less valuable truck in a plan sale. It does not want

[« I

to give a credit bid right because it wants the cash; it needs
7 the cash to fund its plan. It's not going to give a lien on
8 proceeds, it's not going to give a credit bid right but it's
9 going to sell the truck and it's going to sell iﬁ free and
10 clear under the plan.
11 Under the rationale that Your Honor articulated,
12  which basically says that credit bidding is always required
----- .13 under (iii) if there's a sale anywherée in the process --
~1 14 JUDGE AMBRO: No, that credit bidding when you sell a
'<15 property that is subject to a lien free and clear; you don't
16 look to (iii) because the express provision is (ii). But (ii)
17 even that éllOWS‘YOU,_by reference to 363(k) to prevail and to
18 bar credit bidding if you can show cause.
19 _ MR. MCMICHAEL: That's one alternative but the other
20 alternative is te provide the indubitable equivalent. Because
21 my example is suppose we sell the truck, the less vaiuable
22 truck.
23 JUDGE AMBRO: Wouldn't it be easier here if you just

24  attempted to show cause?

.| 25 MR. MCMICHAEL: We could but that's a.confirmation

IR S NN e R A I D N et e\ T R A 7 2 e i T T T g g Ty W TRt 1L i N o I ST e 3 T e e PR T

VERITEXT NATIONAI. COURT REPORTING COMPANY
215-241-1000 ~ 302-571-0510 =~ 610-434-8588 ~ 888-777-6690




__Case: 09-4349 Document: 00319958024  Page: 41 Date Filed: 12/23/2009

Page 41é
<?\ 1~ issue. That's a factual issue. That wasn't teed up. The

only thing that was teed up was the legal question whether we

can get to the gate or not. We haven't yet had a trial on

=Y

anything, there's been no evidence, no testimony, no record
has been made on any of this. BAnd we have very sound reasons
for doing what we're doing and, you know, I don't want to go
into them because they're not a matter of record. I'm happy

to address them if the Court's interested but we intend to —~

w W N oy

JUDGE AMBRO: 1 assume what you want, in having done
10 this --

11 JUDGE SMITH: 1I'm actually interested in something
12 from a practical standpoint and I do not mean it, by any
(5.13 means, to turn from the overriding statutory interpretation

' 14- question or questions that loom here. But as =— it's probably
15 not a good thing for a judge to admit to ignorance so I guess
16 I'11l call agnosticism, but as my colleagueé know I was not a
17 bankruptc§ practitioner and I'm curious as to the import of
18 permitting and not permitting credit bidding to go on in an
19 auction, let's say in an auction in the abstract. From a

| 20 micro-economic standpoint, what's the import of permitting
21 credit bidding on this small market itself as opposed to not
22 permitting?

23 MR. MCMICHAEL: What we will show at the confirmation

24  hearing is that the debtors need fresh capital. That fresh

capital is best obtained in the marketplace for print media,

VERITEXT NATIONAL COURT REPORTING COMPANY
215-241-1000 ~ 302-571-0510 ~ 610-434-8588 ~ B888-777-6690




ey

__Case:09-4349 Document: 00319958024 - Page: 42 _Date Filed: 12/23/2009

10
11

| 12

L. 13

Ci

15
16
17
18
19
20
21
22
23

24

# \ 25

Page 42 g

" which is a troubled {ndustry, this is a newspaper and it's
hard tc attract capital to newspapers these dayé,nputting
credit bidding in front of potential bidders scares them away.

Now that's a guestion of fact, that's an issué of
fact. And we will show that at the confirmation hearing. It
hasn't been shown yet.

JUDGE SMITH: Would that matter of fact apply in just
about any market other than the print media market that is
specific to this case?

MR. MCMICHAEL: No, not necessarily. There is
actually some academic literature on this Judge, and I can --
some of it is referenced in, actually, Judge Raslavich's
opinion. Some of it is referenced in the article that was
submitted by the appellants as 28(j) authority by Professor
Brubaker, where you have lenders who are interested in
owning the asset. Sometimes these are called loan-to-own
transactiéns but they can be much broader than that and we
have lenders like that in this case. We have funds that are
interested in owning this asset.

JUDGE AMBRO: This loan was made, what, in '067?

MR. MCMICHAEL: The loan was made in '06.

JUDGE AMBRO: And do you really —- was there any

inkling that you had -- that you think you could show that the |

loan dated in Y06 was somehow made with the idea in mind that
if this didn't work there would be a loan to own situation
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" here? |
MR. MCMICHAEL: None whatsoever.
JUDGE AMBRO: Okay. Well then it seems like even if
that were the case it's an argument you probably should

address to Congress but not us.

N U s W N

MR. MCMICHAEL: No, no. The debt has traded.

7 There's been a lot of trading in this debt. &And the holders

8 of the debt today, some of them not all of them, are in that

9 Dbusiness and would like to be in that business aﬁd that's a
10 matter of proof'at the confirmation hearing. That's why we

11 believe it is not sound to allow them to credit bid. I mean,
12 we're not trying to prevent anybody from bidding. If they want E
-1 13- to bid, they can bid. But there's nothing unfair about putting
(;“)14' everybody on the same footing. That will bring more bidders

15 to the table and result in a better price for everybody.

16 JUDGE AMBRO: One of the big problems I have is that
17 it appears’that your argument is that Congress was really just
18 attempting to legislate a tiny slice of sales free of liens in
19 (ii). It didn't mean all sales; it just meant a little slice
20 of sales. And you can have a sale free of liens elsewhere,
21 even though obviously it doesn't fit in {i) because that's a
22 sale subject to a lien. But somehow you're saying it fits
23  within (iil) when at least some people thought, for quite some

24 time, I mean darn close to three decades, that (iii) maybe

25 it's not a catchall but ~- maybe it is. It picks up those
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things that aren't cbvered expressly.

How is it that Congress -- you believe Congress was
attempting when it said sales free and clear of liens you get
credit bidding that only meant to do a tiny slice of free and
clear sales?

MR. MCMICHAEL: The perfect setup for my conclusion.
I have thirteen seconds and I'll try to get it done.

JUDGEAAMBRO; We'll give you more time.

MR. MCMICHAEL: The answer is, we are ﬁot arguing
that by enacting {ii) Congress was only picking out certain
sales. What if was doing was it said --

JUDGE AMBRO: Linda, why don't you add about five

more minutes, please?

MR. MCMICHAEL: Thank you, Your Honor. What Congress B

was saying there is if the debtor chooses to structure its
plan under (ii) then all'it needs to do is sell the asset,
give them a credit bid right and give them a lien on proceeds.
You do those three things, you can confirm a plan under {ii).
That's all you have to do.

If you can't do that, you can always go to (iii) and
propose a different structure as long as the result of the
structure is indubitable equivalence. Which iS, as I said, a
higher and actually more specific standard. Because under (i)
and (ii) we don't need to show indubitable equivalence. The

Tenth Circuit held that more than ten years ago in Wade vs.
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' Bradford in 1994.

Y

oo W N e

JUDGE AMBRO: But what's the evidence supporting that
Congress meant to only deal with a segment in (ii) of sales
free and clear?

MR. MCMICHAEL: It didn't. It intended to deal with
any plan that the debtor proposes that it wants to confirm

under (ii). That's what {ii) --

fes) ~J o

JUDGE AMBRO: It almost means -— the lead in to

9 1129 (b) (2) (A), it talks abqut fair and equitable-but it also
10 talks about not discriminating. If you have a right under
11 1111 (b) that's taken away if you have a plan sale and the only ?
12 thing left is credit bidding, might there not be an argument |

.13 that this would be discriminating against secured lenders?

I ‘ \v
—

" 14 - MR. MCMICHAEL: No, because it's not the only thing
15 that's left. The other thing that's left is indubitable

16 equivalence. That means something. It's a very important

17 provision'because it focuses on the result.

18 Let‘é look at how you apply these statutes. If you
19 look at the lead-ins to 1129(b) (2) (A) it says the plan

20 provides, okay. So this is keyed on how the debtor determines
21  to structure its plan. We're within our exclusivity period.
22 The plan was proposed within our exclusivity period. We

23 are -- my clients are the only parties eligible by law to

24 propose a plan. So if we propose a plan, it goes under -

25 JUDGE AMBRO: You're saying something a little
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different., I think it's more nuanced. TYou're saying that I,
the debtor, get to choose the prong of 1129(b) (2) (A) we go
under when the plain text of the law seems to tell you which
prong applies.

MR. MCMICHAEL: That's exactly what I'm saying. The
plain text doesn't say that. The plain text triggers which
prong based on what the plan provides. The debtor chooses
what the -~ if the plan provides the indubitable equivalent we
say we're going to provide the indubitable eguivélent, then
that's what we're going to do and that's what our plan
provides.

JUDGE AMBRO: But how can you pick something that
overrides what the text of statute says?

MR. MCMICHAEL: It doesn't override the text. The
reason why it doesn't override the text and the key to
congressional intent is exactly what Judge Robreno did beléw.
You look aﬁ what the statute says. The statute uses the word
or, it's plainly disjunctive. 1It's one, two or three. That
means if we can use (iii), we can use (iii). And if the plan
provides indubitable equivalence and we have the right to go
to confirmation regardless of the structure of that plan --

JUDGE FISHER: Mr. McMichael --

MR. MCMICHAEL: Sorry.

JUDGE FISHER: =-- one other practical question. Why

wasn't Judge Raslavich in the best position to6 evaluate what
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" should apply here at the time of your motion when he

H ,
'l ¢
e

determined that this plan should proceed with credit bidding?

Why wasn't he in the better position between the two courts?

W= W N

MR, MCMICHAEL: The reason is because the issue of
credit bidding was posed to Judge Raslavich by agreement of

the parties as -a question of law. It was a threshold issue

< oy W»n

whether we could do, under the statute, what we were proposing

w

to do. If not raised in the context of a bid procedures

9 'motion, it c¢ould have been raised in the disclosure statement
10 hearing. Either way the issue can be teed up, it's a

11 perfectly proper thing to do and no one is suggesting

12 otherwise. |

<fl13 So what Judge Raslavich was looking at was purely a

14 . question of law. His view of the law is entitled to some

15 weight, he's a bankruptcy judge. But Judge Robreno looked at
16 his view of the law, subject to a plenary review. And your
17 view of thé law is ultimately controlling unless the Supreme
| 18  Court weighs in on the issue. But what is before this Court,
19 what was before Judge Raslavich and what was before Judge

20 Robreno is only a question of law. 1It's whether the

21 Bankruptcy Code requires credit bidding any time a sale of
22  assets occurs under a plan. And the answer to that gquestion
23 is no, it does not. That's what Judge Robreno found because

| 24 the statutory language doesn't get you there.

~3 25 . JUDGE FISHER: But doesn’t his ultimate decision also
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tie in to his findiﬁg on the business judgment gquestion? That |

under this proposed sale credit bidding should be permitted?

w v ok

MR. MCMICHAEL: Right. There was absolutely no basis é
4 for him to make that finding because there was no record. It |
5 was submitted as a question of law. I represented the
6 agreement of the parties on the record at the outset of the
7 hearing. We made no record. We called no witnesses, we
8 introduced no evidence.

9 JUDGE FISHER: Do you disagree that thére was no -—-

10 do you believe there was no factual finding?

11 MR. MCMICHAEL: There was no factual finding. What

12 there was was commentary by Judge Raslavich. He hasn't had,é

- 13 trial on anything yet. All he's listened to is colloquy of

-1 14 lawyers. There's been no evidence submitted to Judge

15 Raslavich. What was before him was simply a question of law

16 and that's what he decided. That's what Judge Robreno

17  decided. )Aﬂd it's the only thing that you should decide.

i8 ., JUDGﬁ AMBRO: If we were to go your way what would be E

19 the consequences of that? The argument made is that you will

20 see the death knell of plans proposing sales free and

21 clear under (ii}).

22 MR. MCMICHAEL: Yeah. That won't happen. The

23 consequence of your going our way and deciding consistently

24 with the Fifth Circuit so there's no circuit split, the

25 consequence has already occurred because the consequence

T T Bt T e N T A PR S
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happened after the Fifth Circuit decision. What's happening ;

is that lenders are accommodating this issue. They're looking

W N R

at it and in every filing you're going to see, whether it's in

the Southern District or in Delaware or the occasional filing

i

in the Eastern District of Pennsylvania, you're going to see

lenders dealing with this issue up front either in DIP loan

documents or in their cash collateral stipulations. So that

8 debtors will be restricted from doing what we're doing here,

9 that didn't happen in this case. But it will.héve, I think,
10 little effect.
11 And by the way, (ii) is a much easier standard. If
12 I'm just selling assets in a Chapter 11 plan I'd much rather |
f3\13 go under {ii) because I don't need to show indubitable
(“f!14 equivalence. That's & lot of work to show indubitable
| 15 equivalence, I might not be able to get there.

16 So it doesn’t rule ont (ii) at all.

17 JUDGE AMBRO: So it really goes back to your point,
18 Athe practical point that you answered in response to Judge

19 Smith’'s question is you need money desperately and you need to |
20 go under something that allows you at least the opportunity to
21  attempt to get it. |

22 MR. MCMICHAEL: That's right. We have the
23  flexibility to do that as long as we can show indubitable

24 equivalence. You go to my truck example, if I can sell a

25 truck free and clear, even though it's subject to liens with
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" no credit bid, I want the cash, I'm going to keep the cash but

I can put the lien on something else that's equal to or

greater, I should be able to do that without imposing a credit i

bid requirement on it. That is a substitute collateral
doctrine. But you could look at our plan to substitute
collateral; we could just say this big pot of cash is
substitute collateral that's equal to or greater than the
value of the collateral they started with. Which, by the way,
and I'11 close with this I know I'm out of time'again, if T
may, one last point.

JUDGE AMBRO: As Judge Becker would say, you're on
our time.

MR. MCMICHAEL: Thank you, Your Honor, and I really
appreciate your indulgence. But let's not underestimate the
impact of cash. You know, some people would say well you're
buying them out in a low point in the market. And this
collateral might appreciate and you're giving them cash at a
low point in the market. Well that cash is actually more
valuable because the cash giQes lenders optionality. They can
redeploy it; they can relend it to a more profitable business.
If they really like newspapers they can invest it iﬁ a public
newspapéer. There's lots of things you can do with cash to
achieve the same appreciation.

We could look at our plan as substituting our pot of
cash as collateral, just like my example of the two trucks.
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" And if that works, if that gets us to indubitable equivalence y
then tﬁat's all Congress required. And this Court shouldn't
write in a new requirement that Congress didn't put there,
JUDGE AMBRO: So you're saying that whatever somebody
—-- in effect you're forcing -- if you get your way the secured I

lenders have to come in and they have to -- they have to put-

i
\
N o s WN

up cash if they want to bid which in effect they're not going

fce]

to do.

9 MR. MCMICHAEL: ©Oh no, that's not true;A They may
10  well do that and I hope they would do it. Because they get it
11 back the same day. Our sale closes on the effective date, the §
12 same day they get the -- o

-1 13 JUDGE AMBRO: If somebody's put out 275 million,

e
[y

1 14 - which is now with interest equals 318 million and counting,
15 why in the world would they want to put out cash, throw good
{ 16 money on»iop of that?

17 MR. MCMICHAEL: Only if they want to own the asset.
18 And they get it right back the same day. I mean, remember,
19 credit bidding is.

20 JUDGE AMBRO: Do they get it all back or is there
21 some, according to Brubaker, leakage? ‘

22 - MR, MCMICHAEL: You know, it depends on how they

23  structure it. That's up to them, There's very simple

24  structure. TIf they're going to credit bid their thirty-eight

{25 lenders, the credit bid rights are going to be assigned to a
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new entity. They could create a new entity. Citizens Bank '
could loan it money, pay itself back.

JUDGE AMBRO: What would the plan propose -= what

B W N K

comes out? Would dollar for dollar go to them or what?
MR, MCMICHAEL: It would go to them. It would if
they structured it properly. I mean, I could tell them how to 1

structure it, it's not that hard. As I said, you could

- S

structure it the same way they structure a credit bid and just I
9 have Citizen's Bank lend whatever the cash bid is on the day

10 of closing to that entity. They'd wire it in and then the

11 wire would come back in an equal to or greater amount if we've

12 proven indubitable equivalence. Because remember, the plan |

1, 13 requires us to pay thém equal to or greater than the value of

14 . that bid.

15 So they will get the cash back the same day. And

16 that's why I think to some degree this is all much ado about
17 nothing. It's very important, from our standpoint, to try to
18 craft an auction on a level_playiﬂg'field to bring bidders

19 into an industry where it's hard to get bidders involved.

20 JUDGE BMBRO: But it's a level playing field

21 consonant with the Code and we're trying to figure out what

22 the Code requires and does not require.

23 MR. MCMICHAEL: ‘That's absolutely right. And

24 that's -- the key to that is the word or and the meaning of

indubitable equivalence.
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JUDGE AMBRO:! Thank you very much.

MR. MCMICHAEL: Thank you.

TR R

JUDGE AMBRO: Yeah, absolutely you can caucus.

=Y

{Pause)

w

MR. QURESHI: ‘Your Honor, may I proceed?
JUDGE AMBRO: Yes.

~J o)}

MR. QURESHI: I have three very quick points to make
8 on rebuttal, all of which are in response to questions raised
9 by the panel. The first I"11 address is, Your HﬁnOr, the last

10  point that was made with respect to does the cash come back.

11 And in fact, the way the plan is structured is that the cash

12 would be distributed if there is a cash option, pro rata to

-1, 13  the secured lenders. We are talking about a syndicate of

™ 14. 1lenders, thirty-eight lenders in total, so that to the extent

15 that less than one hundred percent of the lenders choose to —-

16 JUDGE AMBRO: How much trading has there been among

17 those thifty—eight, do you know?

18 MR. QURESHI: I do not know, Your Honor.

19 JUDGE AMBRO: Has there been any significant trading? é

20 MR. QURESHI: T don't believe that's it has been ]

21 terribly significant, no. I think there's been some movement

22 within existing lenders but in terms of new lenders coming in,

23 I don't think it's been very significant. But Your Honor, to

24  the extent any of those lenders decide whether for structural

L 25 reasons they are not able to credit bid, which is certainly
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" the case with some othhe funds, then those that do E

participate in a cash bid would in fact be putting more cash

w N

at risk. So it is not simply a question of layout cash on one %

i~

day and get it back the next.

wm

Your Honor, the second point I would -like to address

is Judge Smith's question, what is the impact of credit

~

bidding here. And there's a three-part answer to that.

8 First, we have a constitutionally protected property interest
9 in this --

4,10 JUDGE AMBRO: By the way, I don't think Fowler on

11  language would allow impact as a contact but that's okay. :
12 Maybe the third edition would, which is maybe why I don’t like .
-4, 13 it.

14 - MR. QURESHI: Your Honor, we have a constitutionally
| 15 protected interest in our collateral and simply cannot be

16 required to put up more cash in addition to the 275 million
17 and'countiﬁg that has already been put up in order to protect
18 that collaterai.

j 19.. The second part of that answer, Mr. McMichael talked
:420 ~about the need that the debtor has for fresh capital. To be
21 clear, a requirement in these bid procedures to eveh have a
22 qualified bid is to have an exit facility of I believe it's at é
23  least twenty-five million dollars. And so we, the secured

24  lenders, if we are able to credit bid, we'll have to provide

evidence to the debtor to even get a seat at the table in the
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1 auction that we can put up that twenty-five million dollar ;
N2 exit facility. _
3 The third part to that question, which is the

suggestion by Mr. McMichael that a credit bid would chill the

>

bidding. That is simply nowhere to be found in the for cause
exceptions to credit bidding under 363(k). There is not a
case that stands for the proposition that a credit bid will

chill bidding and should, for that reason, be disallowed. And

indeed we think that such a holding would be difectly contrary E
10 to this Court's ruling in Sub-Micron.

11 The last point, Your Honor, which is in response to
12 the question of why should the Court decide this issue now anﬁ E
1 13 not at confirmation. And again, a three-part answer.

<~}14- First, the debtors chose this path. It is their

15 motion to approve bid procedures. This was —— it's ripe for
16  the Court to rule on it now. We are not at plan confirmation.
17 éecond, considerations of judicial efficiency we

18  think weigh heavily in favor of deciding the issue now. The
19 bid procedures, as drafted, we think will lead to a patently
20 unconfirmable plan.

21 Just as there is well-established juris prudence for
22 the proposition that a disclosure statement that describes a
23 patently unconfirmable plan will not be approved because it

24 would be a waste to go try to confirm that plan, so to should

25 it be the case here that bid procedures that describe a

ST Tt ST g g i~ iy st > ey
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' patently unconfirmablg sale in a plan should not be approved. {
Third point, the sécured lenders will suffer

irreparable harm if the auction proceeds without credit

N A S

bidding. This is the argument that we made in our motion to
this Court to stay the auction. We argued that once bids are

unsealed, that is simply not something that can be repeated

to the auction to reveal the increments in which they are

fes]

9 prepared to bid, to reveal how high they are prépared to go in
10 the auction. That's like replaying a hand of poker with one's
11 cards face up. It simply can't be done and the result will
12 be, if we try to do it again, a diminution in value that wili
~J 13 come into the estate.

5145 And in fact, the argument about chilling the bid is
15 exactly the opposite. Nothing would chill bidding more than
16 conducting an auction where anybody who shows up knows with
17  one hundred percent certainty that the result of that auction
18 is going to be litigated (ph.).

19 Thank you.

20 JUDGE AMBRO: Thank you. And I thank, on behalf of
21  the panel, all counsel for an extremely well presented briefs
22 and oral argument. We would ask that after oral argument that
23 you get together with the clerk's office and have a transcript

24 ordered of this oral argument. Split the costs; half to the

25  debtor, half to the appellants. And also, if we could within
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the next few minutes ‘have the courtroom cleared because we're ;

going to be conferring with Judge Smith shortly via

!
i
W N -t

videoconference. So with that, again, thank you very much for

"~

appearing.

JUDGE FISHER: Thank you.

(End of Proceeding)

~ oy
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Inn of Court — Indubitable Equivalent

Question: What does “Indubitable Equivalent” mean?

Webster’s Third New International Dictionary (1971)
> Indubitable — “not open to question or doubt
» Equivalent — “equal in force or amount” or “equal in value”

Bankruptcy Code Sections 361 and 1129

The term indubitable equivalent is referenced in section 361 of the Bankruptcy Code dealing
with adequate protection and section 1129 dealing with confirmation of a plan. Section 361
states that adequate protection may be provided by permitting such other relief “ as will result in
the realization by such entity of the indubitable equivalent of such entlty s interest in property,”
11 U.S.C. § 361. Section 1129(b)(2) of the Bankruptcy Code requires that a plan of
reorganization be “fair and equitable” and provides three alternative ways by which this standard
could be satisfied when a secured lender is subject to a cramdown. 11 U.S.C. § 1129. The third
alternative listed (1129(b)(2)(A)(iii)) provides that such a ecramdown can occur when a secured
creditor receives the indubitable equivalent of its claim.

History of Indubitable Equivalent

The indubitable equivalent is a judicially-created concept derived from Judge Learned Hand’s
decision in In re Murel Holding Corp., which referred to the “most indubitable equivalence.”
The Judge wrote:

In construing so vague a grant [that the judge have power to
“equitably and fairly” provide “adequate protection”], we are to
remember not only the underlying purposes of the section, but the
constitutional limitations te which it must conform. Tt is plain that

“adequate protection” must be completely compensatory; and that
payment ten years hence is not generally the equivalent of payment
now. Interest is indeed the common measure of the difference, but
a creditor who fears the safety of his principal will scarcely be
content 'with that; he wishes to get his money or at least the
property. We see no reason to suppose that the statute was
intended to deprive him of that in the interest of junior holders,
unless by a substitute of the most indubitable equivalence.

In re Murel Holding Corp., 75 £.2d 941, 942 (2d Cir. 1935). Indubitable equivalent is not
defined in the Bankruptcy Code, but it is “intended to follow the strict approach taken by Judge
Learned Hand” in Murel. S.Rep. No. 989 at 127 (1978). The legislative history further
provides:

Indubitable equivalent gives the parties and the eourts flexibility
by allowing such other relief as will result in the realization by the
protected entity of the value of its interest in the property involved.
Under this provision, the courts will be able to adapt to new

&



methods of financing and to formulate protection that is
appropriate to the clrcumstances of the case if none of the other

H.R. Rep. No. 95-595, at 340 (1977) The indubitable equivalent is ordinarily used where a
debtor needs to free a particular piece of collateral from existing liens. The Debtor will provide
substitute or replacement collateral to the secured lenders that is substantially similar to the
original collateral, and the lender will maintain the same rights and the same prior position on the
substitute collateral. However, collateral need not be replaced with an identical type of
collateral. 10 COLLIER ON BANKRUPTCY 15 Ed, Rev., 361.03 [4] (L. King, 15th rev. ed. 1988).
It is intended to be a flexible concept that permits formulatlon of protecﬁon appropriate to the
particular circumstances of the case. A trustee or debtor in possession may substitute tangible
collateral for cash collateral or provide a stream of payments to compensate an entity for the
declining value of its collateral. The adequacy of protection must be determmed on a case by
case basis. Id.

Judicial Interpretation of Indubitable Equivalent

The Third Circuit in Philadelphia Newspapers recently stated that the indubitable equlvalent
under 1129(b)(2)(A)(iii) is the “unquestionable value of a lender’s secured interest in the
collateral.” In re Philadelphia Newspapers LLC, 2010 WL 1006647 at *9 (3d Cir. 2010). The -
scope of the indubitable equivalent prong is circumscribed by the protection of a fair return to
secured lenders. Id. at 10. One court, citing Webster’s Third New International Dictionary
(1981), defined indubitable equivalent as follows:

The analysis begins with :an examination of the ordinary meaning
of the language chosen by Congress. Something is dubitable if it is
open to doubt or question and, conversely, is indubitable if it is not
open to any doubt. One might say, therefore, that the evidence of
the ‘requisite indubitable equivalent is present if, under the
treatment proposed in the plan, there is no reasonable doubt but
that the bank will receive the full value of what it bargained for....
In other words, is there any real doubt but that, as a matter of fact,
the bank will be paid in full? It goes without say that, since we are
operating in a court of law, the interrogatory can be answered only
by an examination of the evidence in the record. What, then, does
the evidence show that the bank will be owed in six months and
what does it show the property will be worth?

In re Freymiller Trucking, Inc., 190 BR. 913, 915-16 (Bankr. W.D. Okla. 1996) (citations
omifted). The key to mdubltable eqmvalence is that the substituted treatment of the creditor be
indubitably equivalent to the creditor’s secured claim. In re Investment Company of the
Southwest, Inc., 341 B.R. 298, 319 (10th Cir. 2006). An indubitable equivalent is when, under
the treatment proposed in the plan, there is not reasonable doubt that the secured creditor will
receive when it bargained for when it made its contract with the debtor. Id. When a plan
proposes to substitute or alter collateral, a secured creditor receives the indubitable equivalent of
its claim only if the substituted collateral does not increase the creditor’s exposure to risk.



‘Where collateral is to be substituted, two attributes of the substituted collateral — its value and the
degree of risk that it imposes on the secured creditor — determine whether the new collateral is
sufficiently “safe” and “completely compensatory.” Id,

Discussing “indubitable equivalent” in the context of section 1129(b)(2)(A), the Fifth Circuit has
recently said:

Congress did not adopt indubitable equivalent as a capacious but
empty semantic vessel, Quite the contrary, these examples focus
on what is really at stake in secured credit: repayment of principal
and the time value of money. Clauses (i) and (ii) explicitly protect
repayment to the extent of the secured creditors’ collateral value
and the time value compensating for the risk and delay of
repayment,  Indubitable equlvalence is therefore no 1less
demanding a standard than its companions.

In re Pacific Lumber Co., 584 F.3d 229 (5th Cir. 2009). The court found that paying off secured
creditors in cash is net improper if the plan accurate reflected the value of the creditor’s
collateral. Id.

Courts generally will find the indubitable equivalent requirement satisfied where a plan both
protects the creditor’s principal and provides for the present value of the creditor’s claim. In re
DBSD North America, Inc., 419 B.R. 170, 207 (Bankr. S.D.N.Y. 2009). In doing so, courts
usually focus on the value of the-collateral relative to the secured claim, and the proposed
interest rate of the facility providing the indubitable equivalent. Id In order to determine
whether a debtor has provided a secured creditor with the indubitable equivalent of its claim, the
court must be satisfied that the secured creditor’s principal is protected to the same extent that it
isnow. Id. at 208.

The circuit courts in Pacific Lumber and Philadelphia Newspaper dealt with, at least in part, the
ability of the secured creditor to credit bid. Both courts contemplated that, in some instances,
credit bidding may be required. A secured creditor can still argue that the absence of a credit bid
did not provide the creditor with the benefits of its bargain (and thus not the indubitable
equivalent), because among other reasons the secured creditor was stripped of the ability to
participate in the upside of its collateral. The two decisions did not address what specifically
would constitute the indubitable equivalent of the secured claims under the particular facts of
each case. However, other courts have found the indubitable equivalent in a variety of forms:

» Travelers Ins. Co. v. Pikes Peak Water Co. (In re Pikes Peak Water Co.), 779 F.2d 1456,
1461 (10th Cir. 1985) (affirming confirmation of a chapter 11 plan on grounds that the
secured creditor would receive the indubitable equivalent of its claim where the value of
the collateral was 34% greater than the $2.9 million claim)

> Inre James Wilson Assocs., 965 F.2d 160, 172-73 (7th Cir. 1992) (affirming
confirmation of a chapter 11 plan that provided a ereditor with a 7-year note bearing
interest at a rate of the 7-year Treasury note rate plus 2.5% where the $3.2 million note
was secured by collateral with a market value of -approximately $6 miilion)




» Inre Pine Mountain, Ltd., 80 BR.171,174-75 (9th Cir. BAP 1987) (affirming the trial
court’s determination that the creditor would receive the indubitable equivalent of its
claim where (a) the chapter 11 plan provided a first lien creditor with a second priority
note bearing interest at the higher of 12% or the prime rate plus 1.5% and (b) the
collateral was worth at least twice the value of the claim and the new first hen debt

“together was hkely to appreciatc)

> Inre Mulberry Phosphates, Inc., 149 B.R. 702, 711-12 (Bankr. M.D. Fla. 1993) (holding
that the creditor received the mdub1tab1e equivalent of its $14 million claim where the
plan provided it with a 6-year replacement note secured by collateral valued at $23.2
million and bearing interest at the prime rate plus 1.5%)

» In re Sun Country, 764 F.2d 406, 409 (5th Cir. 1985) (bolding 21 notes secured by 21 lots
of land was the indubitable equivalent of a first lienon a 200 acre loty
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United States Court of Appeals,
Third Circuit.

In the Matter of WEST ELECTRONICS INC.
Appeal of UNITED STATES of America, by the
UNITED STATES AIR FORCE.

NO. 87-—.,578‘2.

Argued May 5, 1988.
Decided July 19, 1988.

United States moved to lift an automatic stay in or-
der to terminate defense contract with Chapter 11
debtor. The United States District Court for the
District of New Jersey, Clarkson 8. Fisher, J., af-
firmed bankruptcy judge's denial of .government's
motion, and appeal was taken. The Court of Ap-
peals, Greenberg, Circuit Judge, held that Chapter
11 debtor could not assume prepetition centract
with federal government calling for production of
. military -equipment, in that federal law prohibited
debtor's assignment of contract without govern-
ment's consent, and thus government was entitled to
lifting of aufomnatic stay in order to terminate con-
tract.

Reversed and .rem_an_c)lcd.

A. Leon Higginbotham, Jr., Circuit Judge, con-
curred in part and dissented in part and filed opin-
ion.

West Headnotes
[1] Bankruptey 51 €23769

51 Bankruptcy
5iXIX Review
51XIX{B)} Review of Bankruptcy Court
51k3766 Decisions Reviewable
§1k3769 k. Relief from Automatic
Stay. Most Cited Cases
Bankruptcy court's denial of government's applica-
tion fo lift stay in order to terminate defense con-

tract was final, appealable order, though application
was denied withowt prejudice, where consequence
of bankruptcy court's decision was to reject govern-
ment's legal position. 28 U.S.C.A. § 158(d).

{2] Bankruptcy 51.€552422.5(4.1)

51 Bankruptocy

511V Effect of Bankruptey Relief: Injunction
and Stay

51IV(C) Relief from Stay
31k2422 Cause; Grounds and Objections
51k2422.5 In General
51k2422.5(4) Particular Cases
31k2422.5(4.1) k. In General.
Most Cited Cases
(Formerly 51k2422.5(4))

Baunkruptey 51 €-23105.1

51 Bankruptcy
51TX Administration
S51IX(C} Debtor's Contracts and Leases
51k3105 Contracts Assumable; Assignab-

ility
51k3105.1 k. In General. Most Cited
Cases
(Formerly 51k3105)

Chapter 11 debtor could not assume prepetition
contract with federd]l government calling for pro-

duction of military equipment, in that federal law

prohibited debtor's assignment of contract without
government's consent, and thus government was en-
titled to lifting of aimomatic stay in order te termin-
ate contract. Bankr.Code, 11 US.C.A. §§ 362,
365(ci(1); 41 LLS.CLAL § 15,

*80 Dorothy Donnelly, Asst. U.S, Aity., Trenton,
N.J., Dwight G. Rabuse (argued), Appellate Staff,
Civil Div., U.S. Dept. of Justice, Washington, D.C.,
for appellant.

Kathryn Ferguson (argued), Michael Zindler,
Markowitz and Zimndler, Lawrenceville, N.J., for ap-
pellee West Electronics, Inc.
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Before HIGGINBOTHAM, STAPLETON and
GREENBERG, Circuit Judges.

OPINION OF THE CQURT
GREENBERG, Circuit Judge.

This matter before the court on appeal from an ot-
der of the district court entered September 8, 1987
in a bankruptcy case presents the question of
whether the automatic stay provisions of 11 1J.8.C.
§ 362 should be lifted so that the government may
terminate a conmiract entered into with a defense
contractor before it sought relief under Chapter 11
of the Bankruptcy Code. The facts germane to the
disposition of this appeal are not in dispute and thus
our review is of legal precepts and is plenary.
United States v. Addams, 759 F2d 1099, 1106 {3d
Cir.1885), cert. denied, 474 U.8. 906, $71, 106
8.0 275, 3536, 88 L.Ed.2d 236, 321 (1985). For the
reasons stated below, we hold that the automatic
. stay should have been lifted so that the contract
" could be terminated.

I

In 1986 the United States entered into a contract
with West Electronics, Inc., under which West was
to supply a substantial mimber of AIM-9 missile
launcher power supply units to the Air Force. While
West expected this contract to be very profitable, it
contends that its ability to perform was impaired by
the government's failure to make inspectors avail-
able. Nevertheless, West did from time to time re-
ceive progress payments under the contract.

In October 1986 West snffered a computer mal-
function which destroyed its accounting records, a
misfortane which it does not attribute to the gov-
ernment. On November 14, 1986 the government
suspended progress payments .on the contract
pending a review of West's fmancial status. At that
time West had not made its first deliveries under
the contract, though it asserts that in Jate November

its first delivery of 60 units passed final inspection.
West indicates that the suspension of the progress
payments compelled it to-deliver some of the power
units to another cnstomer willing to pay cash imme-
diately.

The govermnment's review revealed what it con-
sidered to be serious irregularities in West's ac-
counting procedures. Overall the contracting officer
concinded that because of West's delinquency in
delivering the power supply units, the failure of its
accounting systems, its delinquency in paying costs
attributable to the contract and the excess of unli-
quidated progress payments to work in progress,
the contract shonld be suspended.

On'December 9, 1986 the goyernment served an ad-
ministrative notice on 'West requiring it to show
cause why the contract should not be terminated.
West responded on December 19, 1986 by explain-
ing the impact of the limited availability of govern-
ment inspectors. On December 18, 1986 the Intern-
al Revenue Service seized West's assets to satisfy a
lien of $779,449.40.

On December 19, 1986 ‘West filed a petition for re-
lief under Chapter 11 of the Bankruptcy Code and
became a debtor in possession. At that time it ob-
tained an order from the bankruptey court tempor-
arily restraining the Internal Revenue Service from
seizing or removing property from its premises. At
a subsequent hearing a consent order was entered
which permitted West to regain possession of its
premises. Of course, the automatic stay provisions
of 11 U.8.C. §362 were triggered when the petition
was filed.

On January 9, 1987 West moved in the bankruptey
-court for an order compelling the government to
make progress payments on the contract. On Febru-
ary 5, 1987 the government filed a cross-motion
seeking an order permitting it to terminate the con-
tract either by the court lifting the automafic stay or
in some other appropriate*81 manner. Tn -addition,
the government sought an order permitfing it 1o
take absolute possession of the parts and work in

©°2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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progress identifiable to the contract.

The bankruptcy judge denied both motions as pre-
mature. The judge concluded that he should not
compel progress payments until West had first ap-
plied for the payments in accordance with the terms
of the contract. The judge also indicated that West
had the capacity to cure the default and should be
given the opportunity to establish it could perform.
“The judge further ruled that there were no exigent
circumstances arising from national defense consid-
erations requiring lifting of the stay. An order re-
flecting this decision was entered April 9, 1987.
The government appealed to the district court. The
district judge in a memorandum opinion dated July
20, 1987 affirmed the barkruptey judge's order. He
reasoned that the contract, while executory, could
be assumed by West and that because West.repres-
ented that it had the capacity and intention to cure
the default, the bankruptcy court had not erred. On
September 8, 1987 the district judge entered an or-
der reflecting this decision. The government has ap-
pealed from that order.

I

As happens often in bankruptcy cases, we are pre-
liminarily presented with a significant jurisdictional
question. Under 28 U.S.C. § 158(a) the district
courts have jurisdiction to hear appeals from final
judgments, orders and decrees and, with leave of
court, interlocutory orders and decrees of bank-
ruptcy judges. The courts of appeal have jurisdic-
tion over appeals from final decisions, judgments,
orders, and decrees of district judges under 23
US.C. § 158(d). Here the government appealed
from the bankruptcy judge's order to the district
court without leave and the district judge appar-
ently ruled on the cas¢ without making any state-
ment as to the finality of the order he was review-
ing. Thus, it is ebvious that the parties and the dis-
trict judge treated the bankruptcy order as final.

1t is therefore not surprising that on the appeal to us
neither party originally questioned our jurisdiction.

Nevertheless the possibly tentative nature of the
‘bankruptey judge's order which denied the govern-
ment's motion as premature and the congeivably in-
terlocutory character of an order demying relief
from a stay raised jurisdictional problems which we
cannot overlook. See I re White Beauty View, Inc.,
341 F.2d 524 (3d Cis.1988).

The general approach to finality in bankruptcy mat-
ters was set forth in In re Meyeriech Corp., €31
F.2d 419, 414 (34 Cir.1987), in which we indicated
that:

In the context of bankruptcy cases, the defini-
‘tion of a final order is less than crystalline. Ana-
lysis of finality in these proceedings differs from
litigation in an ordinary civil matter. In bank-
ruptcy matters we have consistently considered
finality in a more pragmatic and less technical
sense than in other matters and the concept, for
purposes of appellate jurisdiction, should be
viewed functionally. AMatter of Marin Oil, Inc.,
689 F.24 445 (3d Cir.1982)}, In re Amaiex, 735
F.2d 1634 (3d Cir.1985).

In Universal Minerals, Inc. v. C.A. Hughes &
Cao., 669 F.2d 98 (34 Cir.1981), we enunciated a
finding of finality in bankruptcy matters when
‘nothing remains for the district court to do.’
Also, Cox Broadeasting Corp. v. Cokn, 420 US.
469, 95 8.Ct. 1029, 43 1.E&.2d 328 (1975).

There have been a substantial number of cases deal-
ing with the finality of orders granting er denying
motions to lifk stays. In In re Comer, 716 F24 168
(3d Ciz.1983), we held that an order lifting a stay
blocking foreclosure of a debtor's property was fi-
nal becanse litigation on the question was com-
pleted and the property was subject to foreclosure
in a state court. Thus the particular matter in con-
troversy was ended. Jd &t 172. We -indicated,
however, that it was conceivable that an order
denying relief from the automatic stay might be in-
terlocutory. Jd. at 174 n. 11. In Bu re American
Mariner Industries, Tnc., 734 F2d 426, 425, (9th
Cir.1984), the court broadly *82 held that.an order

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,
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denying relief from the automafic stay is final. See
also In re Kemble, 776 P24 $02, 805 {%ih
Cir.1985). In In re Leimer, 724 P24 744 (8th
Cir.1984), the court held that an appeal from a
bankruptcy court to a district court was from a final
order when the order denied a creditor relief from
the amtonatic stay and in se doing conclusively es-
tablished that the creditor was not the owner of
property which it claimed adversely to the debtor’s
estate. The court pointed out that from the perspect-
ive of the creditor there was nothing further for the
bankruptey court to do. 4. at 745,

{1] From our study of the cases we are satisfied that
in some instances an order denying relief from the
automatic stay may net be final and thus may not
be appealable as of right to the district court. Ac-
cordingly, if the order is :affirmed on interlocutory
appeal, .a subsequent appeal to the court of appeals
will not then be permitted under 28 U.S.C. § 158(d)
. Further, we recognize that the bankrupicy court
denied the government's application to lift the stay
without prejudice, thus suggesting that its order was
" not final.

"Nevertheless on the unusual facts here we are con-
vinced that the pragmatic approach of Meyertech
requires that we hold that the bankruptcy judge's or-
der was final and that we thus have jurisdiction.
The government's asserted bases for relief are that
the Nonassignment Act, 41 U.5.C. § 15, bars West
as a debtor in possession from assuming the cori-
tract without its consent and that as a matter of con-
tract and administrative regulation the government
has the right to terminate the contract for its con-
venience. See 48 C.F.R. § 52.249-1, ef seq.; 48
CF.R §217.7104(a); 48 CF.R. § 252.217-7120. If
the government is correct West should not be per-
mitted to cure ifs default even if it is capable of do-
ing so. Thus, the consequence of the bamk_ruptcy
court's decision was to reject the government's legal
positions as the passage of time would not have
made them more tenable.

By filing the petition under Chapter 11 West be-
came a debtor in possession and this change in its

status either did or did not entitle the government to
relief by reason of 4§ U.S.C. § 15. Further, the cir-
cumstances which the government believed justi-
fied terminating the contract for convenience exis-
ted when the government filed its motion to lift the

‘stay, Thus, this is not a case in which an application

for relief from the stay was denied without preju-
dice because the record was incomplete, discovery
was ongoing or the court required furfher research
on the issue before it. The government was denied
relief because in the bankruptey court's view it was
not entitled to it when it filed its motion. In these
circumstances ‘we regard the bankruptey court as
having rejected the government's legal positions.
Accordingly, we hold that the district court had jur-
isdiction in this matter as an appeal from .a final .or-
der under 23 U:8.C. § 158(a} and we have jurisdic-
tion under 28 U.5.C. § 158(d).

m

{2] We hold that the bankruptcy and district court
should have lifted the stay and allowed the govern-
ment to terminate the contract. Tn this regard we
will assume without deciding that the govemment
was barred by 11 U.8.C. § 362(a) from terminating
the contract without obtaining an order pursuant to
11UR.C. § 362(d). See 1} U.S.C. § 541(2)(1); J=
re Computer Communications, Inc., 824 F.2d 725,
728-31 (9th Cir.1987); In re Minoco Growp of
Companies, Ltd., 799 F.2d 517 (9th Cir.1986). Fur-
ther, we ackunowledge in general that under il
U.S.C. § 365 West as a debtor in possession could
assume an executory confract with court approval.
But 11 U.8.C. § 365{c)(1) prevides that:

(¢) The trustee [which ‘includes the debtor in
possession ' ] may not assume ... any execut-
ory contract ... if ... (1){A) applicable law excuses
a party, other than the debter, to such contract ...
frem accepting performance from ... an entity
other than the debtor or the debtor *83 in posses-
sion ... and (B) such party does not -consent to
such assumption....

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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FNL. See 1t U.8.C. § 1107; In re Pioneer
Ford Sales, Ine., 729 B.24 27, 28 (st
Cir.1984).

Thus, if non-bankruptcy law provides that the gov-
ernment would have to consent to an assignment of
the West contract to a third party, ie, someone
“other than the debtor or the debtor in possession,”
then West, as the debtor in possession, cannet as-
sume that contract. This provision limiting assump-
tion of contracts is applicable to any contract sub-
ject to a legal prohibition against assignment. See
In ve Pionesr Ford Sales, Inc., 728 F.24 27 {ist
Cir 1984); In re Branmiff dirways, Inc, THe P.2d
935, 943 (5th Cix.1983).

Section 15 of Title 41 of the United States Cude is
a law tequiring the government's consent to the as-
signment. It prevides in relevant part:

No [government] confract .. or any interest
therein, shall be transferred by the party to whom
such contract ... is given to any other party, and
.any such transfer shall cause the annulment of the
contract ... transferred, so far as the United States
are concerned.

As this court noted in Thompson v. Comm’r of In-
ternal Revenye, 205 F.24 73 (3d Cir.1953):

1t has been held that the statute was meant to se-
cure to the government the personal attention and
services of the contractor; to render him liable to
punishment for fraud or neglect of duty; and te
prevent parties from acquiring mere speculafive
interests.... [ Zd. at 76].

‘We conclude that assignment of a contract calling
for the production of military equipment is pre-
cisely what Congress intended to prevent when it
prohibited assignments in 4{ U.S.C. § 15. Thus,
West could not force the government to accept the
“personal attention and services” of a third party
without its consent. It therefore necessarily follows
that under 11 US.C. § 365(c)(1) West, as a debtor
in possession, cannot assnme this contract.

West argues that 41 11.8.C. § 15 should not be con-
strued to foreclose an assignment of a contract from
a debtor to a debtor in possession since they are
such closely related entities. West's argument
misses the point, however, for 11 U.S.C. §
365(c){1) creates a hypothetical test-ie., under the
applicable law, could the government refuse per-

formance frem “an entity other than the debtor or

the debtor in possession.” [Emphasis added]. Thus,
the relevant inquiry is not whether 41 1J.8.C. § 15
would preclude an assignment from West as a debt-
or to West as a debtor in possession, but whether it
would foreclose an assignment by West to another
defense contractor.

“The literal meaning of the words chosen by Con-

gress clearly requires the analysis and conclusion
we have just articulated and we are confident that it
is what Congress intended. We think that by includ-

‘ing the words “or the debtor in possession™ in i1

U.8.C. § 365(c)1) Congress anticipated an argu-
ment like the one here made and wanted that sec-
tion to reflect its judgment that in the context of the
assumption and assignment .of executory contracts,
a solvent confractor and an insolvent debtor in pos-
session going th.ro,gxgh bankruptcy are materially
distinct entities. ~ ~ While the relevant case law is
very sparse, it supports our understanding of the in-
terplay between 1t US.C. § 365(c)(1) and 41
USL. § 15. See In re ddara Mortgage Bankers,
Inc., 12 BR. 977 {Bankt.N.D.Ga. 1980); see also In

re Pemnsylvania Peer Review Organization, Inc., 50

B.R. 640 (Bankr.M.D.Pa.1985).

FN2. 11 US.C. § 365(cK1) was amended
by Congress and given its current wording
in 1986. See PublL. 99-534, § 283, 100
Stat. 3088, 3117 (1986). While the section
previously was arguably somewhat am-
biguous on the point decided herein, we
are persuaded that the 1986 amendment
merely clarified Congress' original intent
and that, in any event, there can be mo
doubt about the meaning of the section in
the present form.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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a

‘The bankruptcy court was, therefore, confronted
with a situation in which the debtor in possession
was niot entitled to assume the contract without the
government's consent and the government was un-
willing 1o give that consent. In that situation, the
debtor in possession did not *84 have a legally cog-
nizable interest in the contract and it was an abuse
In view of our conclusion we need not address the
government's contention that it has the right as a
matter of contract and administrative regulation to
terminate the contract for its convenience.

v

‘We will reverse the judgment of the district court
and will -remand with instructions to lift the stay
imposed pursyant to 11 U.S.C. § 362 as it relates to
the government and this contract.
A. LEON HIGGINBOTHAM, Jt., Circuit Judge,
concurring in part and dissenting in part.

I join in all parts of Judge Greenberg's thoughtful
" opinien except as to Part TII because I do not be-
lieve that a “solvent contractor and an insolvent
debtor in possession going through bankruptoy,” at
83, -are different entities for the purposes of the
Non-Assignment Clause. The interpretation -of the
Adana court notwithstanding, T think that that pro-
vision really meant to avoid having the U.S. goy-
erment ¢ontractually bound to a wholly separate
entity that received an assignment from the actual
contracting party. T do not believe that when it en-
acted Section i35 of Title 41, Congress considered
the issue of whether a debtor in possession shonld
be viewed as a party different than the debtor.

The government may well have the right to termin-
ate the contract in issue on other grounds, but I am
not convinced that 43 11.8.C. § 15 is the appropriate
vehicle for the severance .of West Electronics' rights
nnder the contract.

C.A.3 (N.J.),1988.
Matter of West Flectronics Inc.
852 F.2d 79, 57 USLW 2059, 18 Bankr.Ct.Dec.

287, Bankr. L. Rep. P 72,351, 34 Cont.Cas.Fed.
(CCH) P 75,526

END OF DOCUMENT
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STATUTORY EXTRACTS

§ 363(k).

At a sale under subsection (b) of this section of property that is subject to a lien that secures an allowed claim,
unless the court for cause orders otherwise the holder of such claim may bid at such sale, and, if the holder of such
claim purchases such property, such holder may offset such claim against the purchase price of such property.

§ 1129(b)(1) & 1129(b)(2)(A).

(b)(1) Notwithstanding section 510(a) of this title, if all of the applicable requirements of subsection (a) of this

section other than paragraph (8) are met with respect to a plan, the court, on request of the proponent of the
plan, shall confirm the plan notwithstanding the requirements of such paragraph if the plan does not
discriminate unfairly, and is fair and equitable, with respect to each class of claims or interests that is
impaired under, and has not accepted, the plan.

2 For the purpose of this subsection, the condition that a plan be fair and equitable with respect to a class
includes the following requirements:

A) With respect to a class of secured claims, the plan provides—

(1) @ that the holders of such claims retain the liens securing such claims, whether the
property subject to such liens is retained by the debtor or transferred to another
entity, to the extent of the allowed amount of such claims; and

1)) that each holder of a claim of such class receive on account of such claim deferred
cash payments totaling at least the allowed amount of such claim, of a value, as of
the effective date of the plan, of at least the value of such holder’s interest in the
estate’s interest in such property;

(i) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens
securing such claims, free and clear of such liens, with such liens to attach to the proceeds
of such sale, and the treatment of such liens on proceeds under clause (i) or (iii) of this
subparagraph; or

(ii1) for the realization by such holders of the indubitable equivalent of such claims.

§ 1111(b)(1).

A) A claim secured by a lien on property of the estate shall be allowed or disallowed under section 502 of this
title the same as if the holder of such claim had recourse against the debtor on account of such claim,
whether or not such holder has such recourse, unless— ’

@) the class of which such claim is a part elects, by at least two-thirds in amount and more than half in
number of allowed claims of such class, application of paragraph (2) of this subsection; or

(ii) such holder does not have such recourse and such property is sold under section 363 of this title or
is to be sold under the plan.

®B) A class of claims may not elect application of paragraph (2) of this subsection if—

(1) the interest on account of such claims of the holders of such claims in such property is of
inconsequential value; or

(ii) the holder of a claim of such class has recourse against the debtor on account of such claim and
such property is sold under section 363 of this title or is to be sold under the plan.
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In Re: Polaroid Corporation, et al.
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REPORTED BY: DEBORAH A. GREBIN, COURT REPORTER
Depo International, Inc.

1330 Jersey Avenue South
Minneapolis, Minnesota 55426
{(763) 591-0535

POLAROID AUCTION - 04/16/2009

UNITED STATES'BANKRUPTCY COURT
DISTRICT OF MINNESOTA
JOINTLY ADMINISTERED UNDER
CASE NO. 08-46617:

CORPORATION, ET AL., 08-46617 (GFK)
Debtors.
Holding Company; 08-46621 (GFK)
Consumer Electronics, LLC; 08-46620 (GFK)
Capital, LLC; 08-46623 (GFK)
Latin America I Corporation; 08-46624 (GFK)
Asia Pacific, LLC; 08-46625 (GFK)
International Holding, LLC; 08-46626 (GFK)
New Bedford Real Estate, LLC; 08-46627 (GFK)
Norwood Real Estate, LLC; 08-46628 (GFK)

Waltham Real Estate, LLC) . 08-46629(GFK) -

Chapter 11 Cases
Judge Gregory F. Kishel

POLAROID AUCTION

APRIL 16, 2009

9:46 a.m.
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" POLAROID AUCTION - 04/16/2009
PROCEEDINGS
Whereupon, the Auction was commenced at 9:46
a.m. as follows:; '

HOULIHAN LOKEY: We will open up the
auction. Let me start by laying the ground rules for
purposes of transparency and to ensure that we advance
the bidding at a reasonable pace. We will open the
auction with the bid from Patriarch, our current lead
bidder.

For the record, our Patriarch bid is
comprised of a $57,425,000 of cash consideration; 15
points of equity consideration, which we are valuing
at $9,750,000 or 650,000 point; and 8,325,000 of
excdluded assets. In total, the Patriarch bid is
valued at $75,500,000.

For purposes of clarity, this yields
proceeds to the estate of $73,800,000 net of the
$1,700,000 breakup fee and expense reimbursement.

The current backup bid is the bid from
Hilco/Gordon Brothers. For the record, Hilco/Gordon
Brothers bid comprised of $40 million cash
consideration; 25 points of equity consideration,
which we are valuing equivalently at $650,000 a point

p— ot b ek b ok
CoNaRrLlEBvovounnawnm
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I'm hoping that the ground rules are now sufficiently

clear and simplified that that won't be required.
However, the debtors did bring in a

court reporter, who should be in a position then to

read back if that's necessary. And that in turn,

whatever she says on the record, will be taken as part

of the official record. The Court will continue to

make an official record of these proceedings, even

though they're technically outside the judicial

U VR P XL AT SR P TN Fr p ey

rezy

I determined after the April 9th
proceedings that we'd convene the auction in open
court one last time. My role here is basically just
going to be to observe, maintain order and decorum,
and I believe one of the local newspapers said that I
-- said I was going to supervise it. Well, not
supervise it per se because I do not really
participate in the administration of the assets of the
estate. But I'm here basically for the purpose of
ensuring that things go forward at an appropriate
pace.

R e T T

I do not anticipate any legal disputes,
which is basically my job to resolve any disputes of
law and fact. But if any such arise, then I will

P Ty
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- consideration. Equity consideration will be capped at
- 25 percent. Bids that reduce the amount of cash

- will maintain the bid clock.
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or $16,250,000; and $16,362,000 of excluded assets.
Again, for clarity, the total of the
Hilco/Gordon bid is valued at $72,612,000, which
yields proceeds to the estate net of the $1,700,000
breakup fee and expense reimbursement of $70,912,000.
The minimum bid increments going
forward will be as they were previously. $150,000

consideration below the amounts currently offered in
either bid structure will not be considered by the
estate.

Bidders will have five minutes to
consider making a competing offer. Houlihan Lokey

And we now turn to Hilco/Gordon
Brothers as the current backup bidder to ask if you
wish to make a competing bid. I would also remind
both parties that bids made here are irrevocable.

THE COURT: Before we enter into the
auction proceedings here, let me just speak to a
mechanical matter here. The Court's electronic court
recording facility is not set up real well for reading
back anything that folks may have to have read back.

O OONDUIH WN
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chime in. So I intend to stay back at a remove from
what goes on here, And that's another part of the
ground rules. :

So Mr. Spencer, then you called for a
response.

HOULUIHAN LOKEY: Yes. I'lltumnit -
over to the Hilco/Gordon Brothers team to counter the
current lead bid for Patriarch. 4

HILCO: Okay. Eric Kaup, K-a-u-p, on
behaif of the joint venture of Hilco Consumer Capital
and Gordon Brothers brands, which I'll refer to as the
Hilco/Gordon Brothers joint venture, submits the
following bid. It's the bid as was submitted at the
sealed bid auction deadline with all the accompanying
schedules and the LLC agreement and other agreements
with the following darifications and conditions and
modifications. i

The first is the cash purchase price )
delivered at closing will be increased by $3,038,000
increasing the total cash consideration at closing to
$43,038,000, which by our math increases the total
gross value of our bid - or I'm sorry. The gross —
the net value of our bid, net of the breakup fee
payable to the first stalking horse, to $73,950,000.

%
RNy A2 T *'v.».a.,m.:]
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2 Our bid has the following 2 Patriarch to submit a competing bid, and we'll start
3 darifications. First off, it's conditioned on the 3 theclock ,
4  continuing support of the debtors for the breakup fee, 4 PATRIARCH: In the interest of keeping
5 which was agreed to on March 31st in that auction. 5 the playing field even and raising our bid, we are
6 No. 2, we are incorporating the identical language 6 going to add the breakup fee, the same breakup fee as |
7 contained in the Lithograph asset purchase agreement | 7 a condition to our bid. Not something I would have :
8 regarding the inclusion of the Zinc equity as an 8 normally thought of, but I don't want it to be an
9 acquired asset under our asset purchase agreement. 9 added expense to the estate only if we win. And then g
10 We've worked out that language with the debtors. And {10 we will add $500,000 to our bid, which would be a i
11 asTunderstand, the debtors do not have any 11 total bid of $76 million less the 1.7 which would get |
12  disagreement with that. ' 12 us to $74,300,000.
13 Finally, I have a list of contracts 13 HOULIHAN LOKEY: We'll break for a few
14 here relating to the StyleMark membership agreement, |14 minutes and we'll come back.
15 licenses, permissions, etc., that the Hilco/Gordon 15 THE COURT: Alf right. We'll go off
16  joint venture is designated as definitively acquired 16 the record now. ‘
17  contracts under our asset purchase agreement. Which |17 (Off the record at 10:00.)
18 means that they are to be assumed and assigned to our | 18 {Back on the record at 10:04.)
19  joint venture at dosing and may not be rejected at 19 THE COURT: Back on the record. «
20 any time by the joint venture. 20 HOULIHAN LOKEY: The estate accepts the ;
21 We are able to do this as a result of 21 revised Patriarch bid, which we are valuingon anet  |;
22 negotiations and agreement with StyleMark regarding |22 basis, and the breakup fee and the expense , ,
23 assumption assignment of their agreement. It includes |23 reimbursement at $74,300,000. For purposes of 2
24 modified royalty terms, the purchase option, etc. 24 clarity, we value that as $350,000 higher than the ;
25 It's our belief that by giving the 25 Hilco/Gordon Brothers bid. '
Page 7 ' Page 9 E
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2 debtors the assurance that these contracts will not be 2 At this point we would turn it back é
3 rejected, if the debtors accept the Hilco/Gordon 3 over - actually, Rick — '
4  Brothers bid as higher and better, that the estate 4 POLAROID COMMITTEE: Before doing that, §
5 avoids tens of millions of dollars in rejection damage 5 Your Honor, Richard Chesley on behalf of the unsecured :
6 daims. 6 creditors’ Committee. We would observe the right to
7 -HOULIHAN LOKEY: We will break for just 7 object to any attempt to seek a secondary or
8 aminute. We'll back on the record shortly. 8 alternative breakup fee, as we have with Hilco as .
9 (Off the record at 9:57.) 9 well . t
10 (Back on the record at 9:58.) . 10 With that being said, the bid has been .
11 THE COURT: We will go back on the 11 accepted by the estate. -
12 record. ' 12 THE COURT: All right. So noted. _ g
13 HOULIHAN LOKEY: We will resume at this 13 HOULIHAN LOKEY: Eric, we'lltumn it ; ;
14 point. We accept the revised Hilco/Gordon Brothers 14 back over to the Hilco/Gordon Brothers. 3
15 bid which exceeds the -- which meets the required 15 HILCO: Thank you. The Hilco/Gordon
16  $150,000 bid increment.- We are valuing. We accept 116 Brothers JV will increase the cash consideration of i
17 your valuation of that bid at $73,950,000 of net 17 its bid to $43,538,000, increasing the gross value of £
18 proceeds to the estate. 18 our bid by my math to $76,150,000 net of the breakup
19 : And 1 will say that we'll reserve the 19 fee to Genii totaling $74,450,000. 3
20  right to confer with the committee and their 20 HOULIHAN LOKEY: The debtor acceptsthe [
21 professionals at that point when we receive the bidto | 21 revised Hilco/Gordon Brothers bid, which we are
22 make any clarifications that's necessary and debate 22 valuing at seventy-four thousand - $74,150,000 --
23 the merits of the bid and come back on record. We'll 23 $450,000. Let me darify that again. $74,450,000, ;‘i
24 start the five-minute clock at that point in time. 24  which is $150,000 higher than the Patriarch bid. g
25 We'll turn at this point, Lynn, to 25 Lynn, we would turn it back over to
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2 you, ’ 2 At this point we turn it over to Lynn
3 PATRIARCH: Patriarch will raise its 3 to Patriarch.
4 bid, its last bid, previous bid, by 400,000 to what we 4 PATRIARCH: I need a second to do my
5 would calculate net of the breakup fee at $74,700,000. | 5 math before you make me calculate in public. Okay?
6 POLAROID COMMITTEE: Whatwasthecash| 6 HOULIHAN LOKEY: Sure. That's fine.
7 increase? 7 PATRIARCH: Patriarch will raise its
8 PATRIARCH: The cash increase is 8 bid by $500,000 of cash, which raises our total cash
S $400,000. 9 consideration to $58, 825 000, which less the breakup
10 POLAROID COMMITTEE: Thank you. 10 fee and expense fee would take you to 57,125,000 in
11 HOULIHAN LOKEY: Lynn, for the record, 11 cash. The excluded assets and the equity would stay
12 could you go back and recite the constituent elements {12 the same for a total bid of 76,900,000 and less the
13 of your bid. 13 1.7 million of fees, 75,200,000,
14 PATRIARCH: Okay. So we have 8,325,000 |14 HOULIHAN LOKEY: Lynn, the debtor
15 of excluded assets. We have 9,750,000 of equity. And |15 confirms your math.
16 now you're going to make me do math in front of the |16 PATRIARCH: Thank you.
17  judge, which was really mean. $56,625,000 of cash 17 HOULIHAN LOKEY: The bid is valued at
18 post breakup. That's net number. If you add the 18 $75,200,000 on a net basis. ,
19 1,700,000 to it, that would take you to 58,325,000. 19 Eric, I turn it back over to the
20 HOULIHAN LOKEY: Okay. Thankyouvery |20 Hilco/Gordon Brothers.
21  much. 21 THE COURT: Okay.- So the debtor has
22 The debtor accepts the revised 22 accepted the revised Patriarch bid?
23 Patriarch bid, which we are valuing at $74,700,000 23 HOULIHAN LOKEY: For the record, the ]
24 net, on a net basis, and a breakup fee and expense 24 debtor has accepted the revised Patriarch bid.
25 reimbursement for the stalking horse bidder. That is 25 THE COURT: Confirming the math is
:
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2 $250,000 higher than the Hllco/Gordon Brothers 2 different from accepting the bid. SR :
3 preceding bid. 3 PATRIARCH: But it was :mporl:ant to me.
4 Eric, we will turn it back over to 4 HILCO: So the Hilco/Gordon Brothers I3V
5 Hilco/Gordon Brothers for response. 5 s prepared to raise the cash purchase price at
6 (Off the record at 10:08.) 6 closing to $45 million, which provides a gross value
7 (Back on the record at 10:12.) 7 of our bid to 77,612,000 and net to the estate of the |
8 PATRIARCH: Your Honor, I would like to 8 Genii breakup fee, 75,912,000. :
9 interrupt for a second, if I could. It's Greg Gordon 9 HOULIHAN LOKEY: Eric, the debtor i
10 on behalf of Patriarch. I would just like the record 10 accepts the revised Hilco/Gordon Brothers bid, which
11 of the auction to reflect that during the break a 11 we value at $75,912,000 on a net basis, net of the §
12 representative of Hilco/Gordon Brothers exited the 12 $1.7 million breakup fee and expense reimbursement to
13 room and had a meeting with Mr. Chesley. I'd just 13 the stalking horse bidder. E
14 like to note that for the record. Mr. Chesley, 14 At this point we would turn it over to
15 counsel for the Polaroid Committee. 15  Lynn, to Patriarch, for a competing bid. i
16 HILCO: Okay. So the Hlloo/Gordon 16 PATRIARCH: All right. Patriarchis
17 . Brothers joint venture is willing to - will increase 17 prepared to revise its bid. And the total bid amount g
18  the cash component of its bid to $43,938,000. Bymy |18 will be 77,800,000, which minus the breakup fee would }
19 - math that's a gross value of our bid of $76 550,000 19 be 76,100,000. It's an increase of cash of 900,000,
20 and net of the Genii breakup fee $74,850,000. 20  which would take us to 59,725,000 in cash, which less
21 HOULIHAN LOKEY: The debtor acceptsthe |21 the breakup fees is 58,025,000 of cash.
22  revised Hilco/Gordon Brothers bid which we are valuing {22 HOULIHAN LOKEY: Lynn, the debtor _
23 on the net basis of $74,850,000, which is the required |23 accepts the revised Patriarch bid, which we valuealso  |i
24 $150,000 bid increment higher than the preceding 24 on a net basis at $76 million - $76,100,000, which :
25 Patriarch bid of $74,700,000. 25 dears-the required Hilco/Gordon Brothers bid by ]
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2 188,000, which is above the 150,000 required bid 2 HILCO: Okay. So the Hilco/Gordon
3 increment. We are now bidding off the Patriarch lead 3 Brothers group will increase the cash component of its
4  bid of $76,100,000 on a net basis. 4  bid by an additional $500,000, which brings the total
5 Eric, I would turn it back over to you S cash at closing under our APA to $46 million. It's a
6 and to Hilco/Gordon Brothers to submit a revised bid. 6 gross value to our bid of 78,612,000. And net of the
7 HILCO: Okay. The Hilco/Gordon 7  Genii breakup fee and expenses, it's a value of
8  Brothers joint venture is prepared to increase the 8 76,912,000, , ‘ :
9 cash component of its bid by $500,000 Increasing the 9 HOULTHAN LOKEY: The debtor accepts the &
10  cash at dosing to 45,500,000, which we believe is a 10 revised Hilco/Gordon Brothers bid, which we do value
11  gross value of 78,112 - $78,112,000 in net of the 11 on a net basis of $76,912,000. : :
12 breakup fee and expenses paid to Genli of $76,412,000. | 12 At this point I'll turn it back over to
13 HOULIHAN LOKEY: Eric, the debtor |13 Lynn and Patriarch.
14 accepts the revised Hilco/Gordon Brothers bid, which 14 PATRIARCH: Patriarch's going to
15 ona net basis we value at $76,412,000. That Is now 15 increase its bid to one point of equity equal to
16 thelead bid. _ 16 $650,000 which raises its total bid to 78,950,000, -
17 Lynn, we tum it over to you at this 17 Net of fees 77,250,000. Cash remains -- total cash
18 point for a competing bid. 18 remains at 60,225,000, less of fees 58,525,000.
19 PATRIARCH: I just need a couple of 19 HOULIHAN LOKEY: We'd like to take a
20 minutes. 20 two-minute break.
21 HOULIHAN LOKEY: Lynn, I'l offer-a 21 THE COURT: Okay. We'll go off the
22 60 second warning at this point. 22 record then.
23 PATRIARCH: Well, I'm going to raise my 23 (Off the record at 10:42.)
24 bid by $400,000. I'm just trying to figure out where 24 (Back on the record at 10:48.)
25 Ileft off on the cash. 1 apologize. 25 THE COURT: We will go back on the ;
&
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2 My total bid would be raised to 2 record. 3
3 78,200,000 with my net bid to 76,500,000 with total 3 HOULIHAN LOKEY: Lynn, the debtor
4 cash, I believe, to 60,175,000. I might ask you to 4 accepts the revised Patriarch bid, which we are d
5 check me there. Excuse me, 60,125,000 is correct, 5 valuing on a net basis at 77,250,000, which exceeds
6 less the 1.7 million would get me to net cash of 6 the preceding Hilco/Gordon Brothers bid by $338,000,
7 58,425,000. 7 . which is in excess of the required bid increment of i
8 HOULIHAN LOKEY: Lynn, just — 8 150. ‘ '
9 PATRIARCH: I may have done the math 9 Eric, we'll turn it back over to.
10  wrong. 10 Hilco/Gordon Brothers.
11 HOULIHAN LOKEY: Yeah. I think you 11 HILCO: Okay. Hilco/Gordon Brothers
12 did. You're $62,000 light to meet the -- at 76,500 on 12 joint venture is prepared to increase the cash portion -
13 the net basis, your bid would need to be at 76,562. 13 of our purchase price to $46,500,000 providing a net
14 PATRIARCH: So I raise my bid by 14 value to the estate, as we've been calling it, of
15 500,000 then, which would take my bid to 76,600,000. |15 77,412,000 and a gross value of 79,112,000,
16 It's 76,600,000 plus 1.7 million would get you to 16 HOULIHAN LOKEY: - The debtor accepts the
17 78;300,000. 17  revised Hilco/Gordon Brothers bid, which we value on a
18 HOULIHAN LOKEY: The debtor accepts the |18 net basis at $77,415,000, which exceeds the required
19  revised bid from Patriarch Partners, which we are 19 bid increment. I'm sorry, 412,000 net, which exceeds
20  valuing at a net basis at $76,600,000, which exceeds 20 the required bid increment.
21 the prior Hilco/Gordon Brothers bid of $76,412,000 by |21 Again, for the record and for clarity,
22  the requisite amount. o 22 Lynn, we are valuing the revised Hilco/Gordon Brothers
23 At this point I'll turn it over, Eric, 23  bid at $77,412,000. We turn it over to Lynn and g
24 to Hilco/Gordon Brothers to contemplate a competing 24 Patriarch. i
25 bid. 25 PATRIARCH: Patriarch’s prepared to 1
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2 increase its bid by another percent of equity valued 2 basis. Thatis currently the lead bid. - -
3 at$650,000. You know, a net bid of 77,900,000. 3 We'll tum it back over to Hilco/Gordon
4  Keeping the cash the same at 60,225,000 oranetcash | 4 Brothers for a competing bid.
5  bid of 58,225,000. 5 ~ HILCO: The Hilco/Gordon Brothers joint
6 HOULIHAN LOKEY: Lynn, could you recite 6 venture would increase the cash at closing $650,000 so
7 the components again? 7 that the cash component of our APA will be
8 PATRIARCH: Okay. Increasing to 17 8 $47,150,000, which brings us to a gross bid of
9  percent equity, which increases our bid amount by 9 79,762,000 and a net value of the Genii breakup fee
10  $650,000 to a gross bid of 79,600,000, a net bid of 10 and expenses of $78,062,000. : _
11 77,900,000. The cash component remains the same at | 11 HOULIHAN LOKEY: The debtor accepts the E
112 60,225,000 or a net cash bid to the estate of 12 revised Hilco/Gordon Brothers bid, which we value at  J
13 58,525,000, 13 $78,062,000 net. It exceeds the $150,000 increment.
14 HILCO: Can I just ask for the record 14  The Hilco/Gordon Brothers bid is now our lead bid.
15  what the equity stake is right now. I don't know if 15 I turn it back over to Patriarch for a
16 anybody recited - 16. competing bid.
17 PATRIARCH: 1T just said 17 percent. 17 HILCO: Steve, if you could, I would
18 HILCO: I'm sorry. I didn't hear you. 18 like to have the same sort of components of our bid
19 Thank you. ' 19 read out like Patriarch just so at this point in the
20 HOULIHAN LOKEY: The debtor accepts the {20 bidding we all know where we are.
21 revised Patriarch bid, which we are valuing on a net 21 HOULIHAN LOKEY: Eric, why don't you
22 basis at $77,900,000. 22 recite them for the benefit. I can read them to you
23 At this point I'll turn it back over to 23 ifyou'd like. o
24  vyou, Eric. ' ; 24 HILCO: If you could read them.
25 AUDIENCE: We need five minutes. 25 HOULIHAN LOKEY: Sure. Our net cash [
E
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2 HILCO: Thanks. I think he means we 2 figure is $45,450,000. The value of the equity which  }2
3 need -- we'd like to have an extra five minutes. A 3 is 25 points is $16,250,000. The excluded assets are
4 ten-minute break. Is that what you meant? 4 valued at $16,362,000.
5 THE COURT: Shall we take a mid-morning 5 ' HILCO: We agree. - i
6 break here. Maybe everybody could use it. All right. 6 HOULIHAN LOKEY: The total net o 3
7 Lel's break until — fet's make it five after. 7 $78,062,000. ; - -
8 (Off the record at 10:53.) 8. HILCO: Thank you. §
9 (Back on the record at 11:06.) 9 HOULIHAN LOKEY: We accept that bid. '
10 THE COURT: All right. We are back on 10 We'll turn it over to Patriarch for a revised bid. B
11 the record here. I go so far as to say that I - 11 PATRIARCH: All right. Patriarchis ;
12 believe the last thing I have noted in my notebook 12 ready to revise its bid. The equity percentage will
13 anyway is the debtor had accepted the revised 13  be increased by one point to 18 percent, which is an i
14 Patriarch bid valued net at $77,900,000. 14 additional 650,000 to the bid, which takes the total :
15 HOULIHAN LOKEY: That's correct. 15  bid to 80,250,000 and the net bid to 78,550,000.
16 THE COURT: Mr. Spencer, is that 16 Should take the equity component to 11,700,000, and
17 correct? . 17  the total cash would remain at 60,225,000, the net
i8 HOULIHAN LOKEY: Yes, 18 cash at 58,525,000 and the excluded assets stay the
19 THE COURT: Okay. Back to you then. 19 same at 8,325,000.
20 HOULIHAN LOKEY: Okay. And for 20 HOULIHAN LOKEY: The debtor accepts the
21 everybody's benefit, the composition of that bid, 21  revised Patriarch bid, which we are valuing at
22 which we agree is 77,900,000 on a net basis, is net 22 $78,550,000. o
23 cash of $58,525,000, 17 points of equity which is 23 We turn it over to Hilco/Gordon
24 being valued at $11,050,000, and excluded assets of 24  Brothers for a competing bid.
25 8,325,000, which again totals $77,900,000 on a net 25 HILCO: So the Hilco/Gordon Brothers
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2 joint venture will increase its bid by $2 million of 2 opportunity to convey this to my committee at a very B
3 cash. Our total cash at dosing is $49,150,000 3 short meeting. We can probably do it in 15 minutes.
4 bringing our net value of our bid, net of the Genli 4 Hopefully Hilco can do it in 15 minutes.
5 breakup fee and expenses, to 80,062,000 and the gross | 5 ‘ HOULIHAN LOKEY: Eric, is 15 -
6 value of our bid to 81,762,000, : 6 HILCO: We'll live with 15, sure.
7 HOULIHAN LOKEY: Eric, for the record, 7 Thank you.
8 would you recite the components of the constituent 8 THE COURT: Does anybody have any
9 clements of the bid, 9 problem with that? All right. Let's reconvene then
10 HILCO: So the gross cash of our bid 10 at 22 by the courtroom clock. 11:40 a.m. All right,
11 would be -- gross cash paid at dlosing is 49,150,000. 11  We're in recess.
12 The net number there is 1.7 million less of cash. We 12 (Off the record at 11:23.)
13 have 25 percent equity in newco valued at $16,250,000. |13 (Back on the record at 11:43.)
14 We have exduded assets left with the estate valued at | 14 THE COURT: We are back on the record
115  $16,362,000. The gross value of that bid by my math 15 then. And the break was requested by the people from
16 is $81,762,000, net of the Genii breakup fee and 16 Hilco Gordon. So I'm going to go back over to Mr. ;
17  expenses that's a value of $80,062,000. 17 Spencer.
8 - HOULIHAN LOKEY: The debtor accepts the | 18 HOULIHAN LOKEY: Should we wait for
19  revised Hilco/Gordon Brothers bid, which we valueona |19 Rick?
20  net basis at $80,062,000. The Hilco/Gordon Brothers 20 HILCO: We're missing one guy too.
21 bid is now our lead bid. : - 21 THE COURT: Al right. We'll go back
22 We tum it back over to Patriarch to 22 off the record then.
23 contemplate a competing bid. 23 (Off the record at 11:44.)
24 PATRIARCH: Patriarch's new bid will be 24 (Back on the record at 11:45.)
25 for a total of $82,800,000. That will be comprised of 25 THE COURT: We'll go back on the record
Page 23 ) Page 25 [
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2. anincrease of equity up to 20 percent, which gives 2 then. Goahead, Mr. Spencer.
3 you $1.3-million of that increase and an additional 3 HOULIHAN LOKEY: For the benefit of all
4 $1,250,000 of cash. To my calculation, and I would 4 the parties, I'll go back and recite what is - the
5 appreciate confirmation, that takes our total cash up 5 constituent elements of what is currently our lead
6 to 61,475,000 and a net cash of 59,775,000. The 6 bid, the bid from Patriarch.
7 excluded assets would remain the same at 8,325,000, 7 That bid is $81,100,000 net. Itis
8 - and the 20 percent equity would now be worth $13 8 comprised of 59,775,000 cash consideration, net cash
9  million. ‘9 consideration, $13 million of equity, and $8 million
10 HOULIHAN LOKEY: Lynn, to clarify, your 10 -- $8,325,000 of assets, excluded assets. That is our
11 gross you calculated 82,800,000 and the net would then | 11 current lead bid.
12 be 81,100,000? 112 I will go over to you, Eric, to
13 PATRIARCH: Correct. 13 Hilco/Gordon Brothers to contemplate a competing bid.
14 HOULIHAN LOKEY: The debtor accepts the 14 HILCO: The Hilco/Gordon Brothers joint
15 revised Patriarch bid, We are valuing on a net basis 15 venture will raise its bid by an additional
16 at 81,100,000. T 16 $2,850,000. Totaf cash at closing would be $52
17 Eric, would you like us to recite the 17 million. Our net — the net value of our bid net of
18 constituent components? 18 the Genii breakup fee and expense reimbursement, by my |
19 HILCO: We would respectfully request a 19 math, is 82,912,000 and the gross value of our bid is '
20 20-minute break at this point. We're at a point here 20 84,612,000. :
21  where among our group we need to caucus and continue |21 HOULIHAN LOKEY: The debtor accepts the
22 totalk 22 revised Hilco/Gordon Brothers bid, which we also value
23 POLAROID COMMITTEE: Your Honor, we're 23  on a net basis at $82,912,000.
24 also -- from the committee's standpoint, we're at a 24 We turn to Patriarch Partners to submit
25  point where I would actually appreciate the 25 a competing bid.
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2 PATRIARCH: . Okay. Patriarch's ready to 2 however, Your Honor, let-me just state the committee
3 revise its bid by $2 million to $84,800,000. That 3 s reserving its rights with respect to whether or not
4 rise in $2 million will be comprised of two points of 4 that bid is highest and otherwise best, taking into
5 equity equivalent to $1.3 million and $700,000 of 5 account all of the considerations and subjective and
6 cash. 6 qualitative facts. - We will continue to review that,
7 I believe that takes the gross cash to 7 but we understand the debtors's position and we concur
8 62,125,000, the net cash to 60,475,000, the total 8 with the debtor’s calculation of the numbers.
S equity value to 14,300,000, and the excluded assetsto | 9 MR. GORDON: Your Honor, may I?
10 8,325,000. 10 THE COURT: You may.
11 HOULIHAN LOKEY: Lynn, would you recite {11 MR, GORDON: Greg Gordon or behalf of
12 the constituent elements of the bid one moré time for |12 Patriarch. We obviously will reserve on that. We
13 the record. 13 object to that. If there’s now going to be an y
14 -PATRIARCH: Yeah. And I'd appreciate 14 argument after all this back and forth that the rules :
15 if you'd correct me if I'm wrong. 15 should not be applied the way the Court set themout i
16 I have excdluded assets of 8,325,000, 16 in the order and the items should be revalued or ¢
17 the equity which is now at 22 percent at 14,300,000, 17 considered in a different way, we will vehemently E
18 and net cash of 60,475,000 with gross cash at 18 object to that, Your Honor. - é
19 62,125,000. 19 THE COURT: ‘I guess I'm not sure where
20 AUDIENCE: I get 175. : 20 the committee is coming from. i
21 PATRIARCH: 175. I apologize. Okay. 21 POLAROID COMMITTEE: Where the
22 AUDIENCE: What is the gross cash? 22 committees’ coming from, Your Honor, this was the :
23 PATRIARCH: I believe it's 62,175,000. 23 issue that was raised with respect to the LLC
24 HOULIHAN LOKEY:; That's correct. 24 agreement and our ability to object to certain of the
25 PATRIARCH: Thank you. 25 qualitative factors comparing the two agreements. It §
‘ Page 27 : ~ Page 29 I
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2 HOULIHAN LOKEY: Net cash of 60,475. 2 cannot guantify those numerically, Your Honor. We're f
3 PATRIARCH: Correct. 3 simply reserving the right if the debtor goes forward
4 HOULIHAN LOKEY: For a total net 4 with this as the highest and otherwise best, to object i
5 . consideration of $83,100,000. 5 tothatifthe commlttee makes that decision. That's i
6 THE COURT: 83 or 84? 6 all 5
-7 : HOULIHAN LOKEY: " Net consideration, 7 MR. GORDON: ‘Your Honor, with respect g
8  Your Honor, of $83,100,000. 8 to the LLC agreement, they did reserve on the record a
9 THE COURT: I'm sorry, yes. 9 couple of hearings ago on that point. We then came :
10 HOULIHAN LOKEY: Your Honor, we request |10 back to the hearing the other day, and counsel for
11 for a two-minute break. 11 creditors' committee advised that there had been an
12 THE COURT: Okay. We'll go off the 12 exchange where the committee had put in some comments.’
13  record. : 13 Weresponded.
14 (Off the record at 11:53.) 14 1 do want Your Honor to know that we've
15 (Back on the record at 11:56.) 15 never had a direct discussion with the committee about
16 THE COURT: Back on the record. Go 16 the LLC agreement. The committee has refused to talk
17 ahead, Mr. Spencer. 17 tousaboutit. The comments have only been made
18 HOULIHAN LOKEY: The debtor accepts the |18 through the debtor. They've come through e-mails that
19 revised Patriarch bid, which we are valuing on a net 19 were forward by the debtor to us. We responded. We
20 Dbasis at $83,100,000. The constituent elements for 20 - moved on a number of points. In terms of other
21 the benefit of all are $14,300,000 in equity 21 points, we indicated why we thought the points were
22 consideration, $60,475,000 in cash consideration, and |22 cosmetic or didn't have any meaning, and why in our E
23 8,325,000 in excluded assets, which totals 83,100,000. |23 view the LLC agreements are basically identical in all
24 Eric, tumn it back over to you. 24 material respects. :
25 POLAROID COMMITTEE: For the record, 25 We've never been able to have a dialog é
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2 with the committee about that. From our perspective 2 interest. g
3 - and the debtor can weigh in — there's no material 3 Under the Lithograph Legend's LLC
4 difference between the agreements. And we can take 4 agreement, Your Honor, if capital is put into the
5 that up at some point if Your Honor would like. 5 newco, the estate must have cash to exercise
6 But I did want Your honor to know 6 preemptive rights to retain its 22 percent stake in
7  notwithstanding this reservation of rights, we've 7 the debtor.
8 never had a single conversation with the committee 8 So for example, if they were to put $10
9  over the last week regarding the LLC agreement. Not 9 million into the new company to capitalize it to pay
10 one. 10 for the employees that Patriarch daims that they're
11 POLAROID COMMITTEE: Your Honor, just 11 taking, even though they're not bound to do so under
12 for point of darification; we filtered alf of our 12 their agreement, the estate would have to come up with
13 comments to both parties back through the debtors to 13 $2.2 miillion or they would be diluted down in terms of
14 make sure we don't have the back and forth side to 14 their equity. I don't know many bankruptcy estates
15 side that led to where we were last week. 15 that keep cash aside to exercise preemptive rights. :
16 THE COURT: Understood. 16 So that's the difference, Your Honor, ]
17 POLAROID COMMITTEE: Thank you, Your 17 between the LLC agreement of the Hilco JV and ‘;
18 Honor. } 18 Lithograph Legends. So there are significant
19 THE COURT: Okay. 19 differences, Your Honor.
20 HILCO: Your Honor, I'd like to put our 20 Right now as it stands, Lithograph is _
21  point of view on the record as well. You know, which 21 160 -- $188,000 higher than ours. There's not a whole
22 s that we've now negotiated two LLC agreements with 22 ot of dilution that needs to go on here for that bid
23 the debtors and with the committee. We signed them 23 toin the end -- six months, a year from now -- not
24 both. We have debtors' signature on our documents. 24 actually be higher and better than our bid.
25 We have an APA with schedules that we've negotiated on | 25 So I know it's the debtor’s judgment.
- Page 31 Page 33
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2 two separate occasions with this estate and this 2 I know everybody thinks I'm biased, just like i
3 committee. We signed them twice. The estate signed | 3 Lithograph Legends is biased about who is higher and  #
4 the one after the sealed bid auction. 4 better. But I do want to make on the record there are |}
5 For the record, I've never seen filed 5 differences between the IV agreements, and they are
6 anywhere in this record a signed document between 6 significant and they're worth value. And it's not B
7  Patriarch and the debtors. They were highest and best | 7 something that we should say it's too late in the day ;
8 atan auction that ended on the 31st of March. There 8 or we've done too.much already. We've come very far f
9 hasn't been a signature page filed with the record 9 and the debtor should be allowed to make the right
10 between the debtor and Patriarch. Ours are on the 10 dedision here. £
11 record. They're done. There are significant . 11 POLAROCID COMMITTEE: If I may, Your E
12 differences in the LLC agreements between Lithograph {12 Honor, by point of darification. ‘
13 Legends and the Hilco/Gordon Brothers V. 13 THE COURT: Yeah. Are you really sure B
14 To say that they are identical or is 14  that you wanted to get into this?.
15  cosmetic is not -- is not accurate in any way. In 15 POLAROID COMMITTEE: No, I didn't. 1 ;
16  order to capitalize the -- our company or Lithograph 16 just -- :
17 Legends, you can either put debt or equity into either 17 THE COURT: I thought we were kicking 4
18 company. 18 along here. _ 4
19 In our case if we put in capital as 19 POLAROID COMMITTEE: We were doing g
20 opposed to debt, the estate has never diluted beyond 20 fine. The debtors accepted a bid -- 4
21 the 25 percent that they're diluted. Our capital 21 THE COURT: And I also would have
22 comes out first that we put into the debtor, but they 22 thought that the whole matter of the LLC agreement as b
23 are never -- to the newco, but we are never diluted. 23 afloor to each party's bidding participation was
24 Therefore, if we put money in, we got to know we get {24 pretty much settled. i
25 itback. Butthe estate always remains at 25 percent |25 POLAROID COMMITTEE: 1t is settled,
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2 Your Honor. They are done. They are both executed. | 2  with the Houlihan values, with the equity values laid
3 I'mnot sure If they're executed, but both parties 3 outby Houlihan. It was made very dlear that we were [
4 have completed their documents. They are different. 4 talking about cash bidding only with respect to Hilco, ;
5 That's the only issue. 5 cash in equity from Patriarch. E
6 And the point we raise, Your Honor, is 6 We've done nothing but follow the
7 aswe look at the total package of consideration, we 7 rules. With respect to the LLC agreement, it's the ; ’
8 have conferred with Ritchie, with Acorn, with the 8 same thing. I mean, we negotiated that. We can talk |2
9  Petters committees to obviously get their input 9 about negotiations and signed documents. I'm sure we
10  because they are stakeholders and at the end of a day, | 10 negotiated just as much as Hilco did. We've signed it
11 Your Honor, a critical component in the ability to 11 atleast twice as for as I know. As well, we've had ,
12 wrap these estates up quickly as opposed to winding 12 to revisit those documents. We've made concessions.
13 our way through several years of litigation. 13 If we need to, and I don't think Your Honor would want
14 So we did take — we have taken their 14 to do this, we can go through the LLC agreement point
15 counsel in looking at these issues, and all we wanted 15 by point. But, you know, what counsef's not telling
16 to do at this point is note the differences, reserve 16 you s yes, they put new capital in. They're entitled
17 therights, and obviously open it up for Hilco/Gordon 17 to get $34 1/2 million back at 10 percent in front of
18 Brothers to make another bid based upon the debtor's |18 the equity.
19 determination. 19 We can stack them up side by side. But
20 THE COURT: Reserve what rights? I 20 I think the way we looked at it was if you think of it
21  mean, it's good to be lawyerly and reserve some wiggle {21 on an economic basis, they're basically the same.
22 room, but I don't know what rights you're reserving if {22 They've got some differences, which again, in my view
23 we've already reached final terms as to both of these 23 are cosmetic. I think the debtor has to present its
24 parties. 24 own view because it negotiated with both sets of
25 POLAROID COMMITTEE: The debtors will 25 parties.
Page 35 Page 37 H
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2 present to Your Honor a sale motion as soon as wewrap | 2 But to suggest that we've now come back -
3 here that this is highest and otherwise best. We 3 today, gone through an entire auction process E
4  simply are reserving whether or not that, in light of 4 according to the rules, and now the creditors can . 3
5 all the aiteria, meets that standard. That's all. 5 stand up and say we reserve on that and can now argue g
6 It's the debtor's business judgment. It's the 6 to Your Honor that the winning bid isn't the winning ﬁ
7 debtor's burden. 7  bid, we're just back to where we were before. And to rg
8 MR. GORDON: My I speak, Your Honor? 8 me that means we were proceeding under false pretenses g
9 THE COURT: Yeah. 9 here today. That's not what we signed up for today.
10 MR. GORDON: - First of all, Your Honor, 10 We need to roll it back and start all é
11 we came back here today with a clear understanding 11 over again and renegotiate the LLC agreements? I g
12 that we were going to follow rules that were very 12 mean, that's what we're opening up here, Your Honor.
13  explicitly laid out in Your Honor's order. And we 13 HILCO: I'll be brief, Your Honor. §
14 can't begin to tell you how much we apprediated the 14 1t's absurd for a bidder that submitted a bid after g
15 fact that you laid out the spedifics in the order. 15  the sealed bid auction to complain about not following 3
16 Because as Your Honor knows from having read the 16 rules. Absurd. I'm not going to complain about it. b
17 transcript from the hearing, we were highly critical 17 What I'm saying, Your Honor, is that you cannot let a
18 of the fact that we felt that the auction as was 18 bidder somehow object and prevent the debtors and the
19 initially run didn't have a concrete set of rules 19 committee from deciding which is the highest and best §
20 making it very chaotic in terms of trying to pick a 20 bid. ;
21 winning bid, in terms of trying to make further bids. 21 They've got two bids in front of them. E
22 We came back with a dear understanding 22 They've accepted both bids, and they can go decide
23 we were working off of your order, which was very 23  which one is higher and better. But that's all that
24 dear how bids were to be evaluated. Theyweretobe |24 the debtor's saying. That's all that the committee's !
25 evaluated based on that comparison of all the assets 25 saying. There have been lots of rules, there have g
10 (Pages 34 to 37)
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2 been lots of rules broken, and we are at the end of 2 judicially ripe at this point. So I can't cut the

3 this road and the debtor's allowed to make a choice. 3 committee off at its knees. :

4 MR. RUNCK: Your Honor, David Runck on 4 I'm really outside of my sphere of

5  behalf of the Petters Committee. And just briefly I 5 authority sitting here anyway, because we are only i

6 would like to note for the record the Petters ‘ 6 going through a bidding process. I tried to set up £

7 Committee support for the Polaroid Committee's 7 rules, yes, but I didn't set up rules ultimately, and £

8 reservation of rights, 8 I certainly did not make an advisory opinion as to :

9 Your Honor, I agree that the debtors in S what I was going to consider or not consider when we E
10 this case certainly have the business judgment to 10 got to the point of actually convening the sale i
11  determine for the auction process what is the highest 11 hearing. And I passed on the debtor's determination E
12 and best bid. But, Your Honor, I'm aware of no 12 as to which party to sell these assets to under which |3
13 authority at this point that says that the creditors 13 circumstances. i
14 atthis stage of the game need to be bound by that 14 So I'll let Mr. Chesley's notation of i
15 determination. ' 15 the committee's reservation of its rights stand for
16 And I think all that Mr. Chesley is 16 the record just as a memorialization of a position. I [
17 -saying, Your Honor, is that we reserve our rights to 17 can get into this issue later on frankly. The more I g
18 look at the highest and best bid and determine whether |18 talk my way through this, the more I think it's :
19 ornot it truly is the highest and best bid. Evaluate 19 probably not even ripe at this point. , ‘
20 the competing LLC agreements, Your Honor. Thatis the | 20 The parties can go through a bidding
21 debtor’s burden of proof at the later stage of this 21 process here. I will say, you know, I am to the
22 hearing, and we want to reserve our rights at that 22 extent that I can -- I really have the issue framed up
23  time, ’ 23 atall in front of me. And I'm going to have a hard
24 - THE COURT: Okay. Thank you. 24 time listening to any objection that the highest “

25 MR. RUNCK: Thank you, Your Honor. 25 dollar value net bid is not the one that should be
Page 39 Page 41
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2 THE COURT: Allright. Well, I -2 approved, but the issue isn't ripe. .

3 basically said in the order I entered on April oth 3 All right. Let's go forward.” o

4 that I did not anticipate having to get into legal 4 HOULIHAN LOKEY: Speaking on behalf of

5 issues at this point, and I'm not going to. I'm only 5 the debtor, we did not give an opinion on the

6 here as an observer for the purpose of keeping order, 6 Patriarch bid. We merely recited the constituent ]

7 and I'm not going to come in and referee this. 7 . elements. :

8 I will say, No. 1, that this bidding 8 THE COURT: Right.

9  process is not a court proceeding. It's not a 9 HOULIHAN LOKEY: I'll review those
10 judicial proceeding. I'm just here because I felt I 10  again for everybody's benefit. They are in equity 3
11 had to be to make sure things went forward as an 11 $14,300,000 in cash, $60,475,000 in exciuded assets,
12 orderly process. 12 8,325,000. These are net numbers. The net ,,,
13 So Mr. Chesley can say whatever he 13  consideration under the Patriarch revised bid is
14 wants about reserving rights. The process of 14 $83,100,000. The debtor accepts that bid as the lead
15 administering these assets has to go through this 15 bid right now. ‘ :
16 - bidding process to arrive at a proposed sale which 16 ' We would go back to Hilco/Gordon o %
17 then the debtor can evaluate. And in turn, I guess it 17 Brothers and ask if you wish to provide a revised bid. :
18 s correct, the question of which is the highest and 18 HILCO: We need another -- we need 15
19  best may ultimately become an issue that is presented 119 minutes. We'll be back in 15 minutes. 11:30. This i
20 judidally here. And I'll take that in due course at 20 gives us three extra minutes. I'm sorry, 12:30. 5
21  that time. : 21 THE COURT: All right. I'm going to E
22 I'm going to have some problems just at 22 remind everybody here I did specify in the order that 2
23 a gut level with unceding the result of a competitive 23 parties were to come into this courtroom with .
24  bidding process. But on the other hand, I think the 24 authority. And it sounds to me like you're going back |
25  question of which is the highest and best isn't 25 %

to get more authority, and I'm not going to have a lot
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2 of patience with this ongoing. 2 component to 14,950,000. Everything else would remain
3 HILCO: Your Honor, we brought 3 thesame. Ican go through it if you'd like.
4 principals from Gordon Brothers and Hilco with us. We | 4 60,475,000 of net cash, 8,325,000 of excluded assets.
5 have two parties that we need to confer outside the 5 That would take the gross bid to 85,450,000 and the g
6 courtroom to cover our bid. The CEO and chairman of | 6 net bid to 83,750,000. £
7 Hilo is in the courtroom. Principals from Gordon 7 HOULIHAN LOKEY: The debtor accepts the §§
8 Brothers are in the courtroom. We brought our 8 revised Patriarch bid, which we value on a net basis 7
9 authority with us. We just can't have these 9 2t 83,750,000,
10 conversations in open court. 10 We turn the bidding over to 1
11 -THE COURT: All right. Understood. 11 Hilco/Gordon Brothers if you wish to submit a ;i
12 Allright. Well, 15 minutes then. And let's get on 12 competing bid. %
13 withit. 13 HILCO: Thank you. The Hilco joint - ‘
14 (Off the record at 12:32.) 14 venture will increase our bid by $650,000 in cash, so ~
15 (Back on the record at 12:32.) 15 the gross value of the cash will be $52,988,000. The
16 THE COURT: All right. We are back on 16 net cash of breakup fee is 51,288,000. The net value
17 therecord. Mr. Spencer. 17 of our bid is 83,900,000 and the gross is 85,600,000.
‘18 HOULIHAN LOKEY: We accepted the 18 HOULIHAN LOKEY: Eric, we accept - the g
19  revised Patriarch bid which we value at $83,100,000 on | 19 debtor accepts the revised Hilco/Gordon Brothers bid, §
20 anet basis. We turn over the bidding to Hilco/Gordon }20 which we value on a net basis at $83,900,000, which g
21 Brothers. Eric, I'll turn it over to you to respond. 21 dears the Patriarch bid by $150,000.
22 HILCO: Thank you. The Hilco/Gordon 22 We turn the bidding back over to I
23 Brothers JV, in light of the comments that were made |23 Patriarch again if you wish to submit a competing bid.
24 on the record, will increase the cash component of our |24 PATRIARCH: I need a little bit of time !
25 bld by $338 000 So cash at closing would be 25 to look at numbers here, L
; 4 Page 43 ‘ S Page 45 E
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2 $52,338,000. That's a gross bid value of $84,950,000. | 2 Patriarch's prepared to increase its B
3 Net value of $83,250,000. 3 bid by $950,000, an increase of one point of equity, é
4 , HOULIHAN LOKEY: Eric, could you repeat 4 and $300,000 in cash, which takes its gross bid to 3
5 the net number? T'll repeat it for you. $83,250,000 5 $86,400,000, its net bid to $84,700,000, its gross
6 net? . 6 cash bid to $62,475,000, its net cash bid to §
7. HILCO: Correct. 7 $60,775,000. §
8 HOULIHAN LOKEY: Eric, just to darify, 8 HOULIHAN LOKEY For everybady's !
9 please go through the constituent elements of your bid | 9 benefit, would you just go through the — 3
10  again. 10 PATRIARCH: Does that mean I added 3
11 HILCO: Sure. The gross value of the 11 wrong? -
12 cash at dosing is $52,338,000. The net of the 12 HOULIHAN LOKEY: No Just check the i
13 breakup fee payable to Genii and expense 13 math. g
14 reimbursement, the net cash, as we've been callingit, |14 PATRIARCH You want me to go through £
15  would be $50,638,000. The value of the equity that 15 it again?
16 we're providing is $16,250,000. The value of the 16 HOULIHAN LOKEY: Yeah please
17 excluded assets is $16,362,000. : 17 PATRIARCH: I believe that I've
18 HOULIHAN LOKEY: The debtor acceptsthe |18 increased my bid by $950,000 to include one point of
19 revised Hilco/Gordon Brothers bid, which we value at 19 equity and 300,000 of cash. It takes the gross bid to
20  $83,250,000 net. 20 86,400,000, the net bid to 84,700,000, the gross cash
21 We turn the bidding over to Patriarch 21 to 62,475,000, the net cash to 60,775,000. The equity
22 at this time. 22 value is now 15,600,000 and the excluded assets it
23 PATRIARCH: All right. Patriarch will 23 8,325,000.
24 increase its equity stake to 23 percent, which is 24 HOULIHAN LOKEY: The debtor accepts the
25 increasing its bid by 650,000. Takes the equity 25 revised Patriarch bid, which we value on a net basis
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2 of $84,700,000. 2 by an additional $1,062,000. It means the gross cash
3 Turn to you, Eric, to ask if Hilco 3 atdosing is $55 million, cash net of breakup fee is
4 wishes to submit a competing bid. 4 53,300,000. The gross value of the bid when you
5 HILCO: Okay. So the Hilco/Gordon 5 indude equity valued at 16,250,000 and excluded
6 Brothers joint venture is prepared to increase its bid 6 assets at 16,362,000 totals 87,612,000 leavingnet ¢
7 $950,000, which would increase the gross value of the | 7 cash after payment of the breakup fee to the estate of J3
8 cash paid at closing to 53,938,000. The cash net of 8 $85,912,000.
S the breakup fee would be 52,238,000, it's a gross 9 In addition, the Hilco/Gordon Brothers
10 value of our bid with the equity and the excluded 10 joint venture will modify one term of our LLC -
11 assets of 86,550,000, and a net value to the estate 11 agreement, which is to eliminate the preferred return
12 after payment of the Genii breakup fee of $84,850,000. | 12 payable on our initial capital conmbuted tothe - -
13 HOULIHAN LOKEY: The debtor confirms 13 to the newco.
14 and accepts the Hilco/Gordon Brothers revised bid, 14 I'm happy to expound upon that if
15 which we value $84,850,000, which tops the prior 15 anybody needs further clarification, but I think we
16 Patriarch bid of $84,700,000 by the required 150,000 |16 all know what we're talking about there. We believe
17  increment. 17 that the final concession does have a monetary value,
18 We turn the auction back over -- or the 18 HOULIHAN LOKEY: The debtor accepts the
19 bidding back over to Patriarch. Lynn, doyouwishto |19 revised Hilco/Gordon Brothers bid, which we value at
20 make a competing bid? 20 $85,912,000.
21 PATRIARCH: I need a few minutes. 21 We tumn the bidding back over to
22 Patriarch will raise its bid by 22 Patriarch Partners.
23 700,000, which is an additional 650,000 of equity 23 PATRIARCH: Patriarch’s going to raise
24  which takes us up to the limit of 25 percent, and an 24 its bid by a million dollars in cash, which takes the
25 additional $50,000 of cash. That should take the 25 gross amount of the bid to 88,100,000, the net bid to
Page 47 Page49 |
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2 total bid to 87,100,000, the net bid to 85,400,000, 2 86,400,000, the gross cash to 63,525,000, and the net
3 gross cash to 62,525,000, net cash to 60,825,000. 3 cash to 61,825,000.
‘4 Equity is now at the $16,250,000 level, and excluded 4 HOULIHAN LOKEY: We agree with the
5 assets are now at 8,325,000. 5 calculations. We accept — the debtor accepts the
6 HOULIHAN LOKEY: The debtor confirms 6 revised Patriarch bid, which we value on a net basis
7 and accepts the revised Patriarch bid, which we value 7 at $86,400,000.
8 at $85,400,000 net. 8 Eric, we would turn it back over to you
9 Tum the bidding back over to you, 9 to get your competing bid.
10 Eric, to contemplate a competing bid. 10 HILCO: The Hilco/Gordon Brothers JV
11 ' HILCO: I'm sorry. Could you just give 11 dedines to bid any further, and we look forward to
12 me the net and the gross numbers again? 12 the creditors' and debtor’s determination of which bid
i3 HOULIHAN LOKEY: Sure. Lynn, would you 13 is higher and better.
14 mind reciting the components of your bid? 14 HOULIHAN LOKEY: The debtor accepts the
15 PATRIARCH: The gross number is 15 Patriarch bid as the winning bid, which we value on a
16 87,100,000 and the net number is 85,400,000. The cash |16 net basis again at $86,400,000. This concludes the
17 is-- 17 auction.
i8 HILCO: That's okay. So you raised 18 {Auction Adjourned at 12:55.)
19  your bid 700,000 or 7507 19
20 PATRIARCH: No, 700,000. 20
21 HILCO: Okay. Thank you. 21
22 PATRIARCH: - 650 of equity and 50,000 of 22
23  cash. 23
24 HILCO: Okay. Hilco/Gordon Brothers 24
25 joint venture is prepared to -- it will raise its bid 25
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2 CERTIFICATE é
3 2
4  STATE OF MINNESOTA ) :
) ss. ¢
5 COUNTY OF FILLMORE ) :
6
7 I, DEBORAH ANN GREBIN, NOTARY PUBLIC
8 IN AND FOR THE STATE OF MINNESOTA, RESIDING AT PRESTON
9  IN SAID COUNTY AND STATE, DO HEREBY CERTIFY:
10 THAT THE FOREGOING IS A FULL, TRUE,
11  AND CORRECT TRANSCRIPT OF THE AUCTION TAKEN IN THE
12 ABOVE-ENTITLE CAUSE; ‘
13 IN WITNESS WHEREOF, T HAVE HEREUNTO ‘
14 SET MY HAND AND AFFIXED MY OFFICIAL SEAL THIS i
15 DAY OF , 2009, ?
16 .
117 o
NOTARY PUBLIC IN AND FOR THE STATE OF i
18 MINNESOTA RESIDING AT PRESTON - y
CCR #2080 ;
19 :
20
21
2
23
24
25
i
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINRESOTA

In Ro: BRY No: 08-46617
Polaroid Corporation,

Debtor.

SEFORE THE HONORABLE GREGORY F. KISHEL

Unitod States Bankruptcy Judge

* v &
TRANSCRIFY OF PROCEEDINGS
4-16-09
VOLUHE III

L2

Procaadings recordaed by alactronie sound
ding, t ipt prapared by transcription
sarvice,

REIL K. JORNSOY REPORTING AGENCY
Six West 5th Stroet, Suite 700
St, Paul, MN 55102
LISA M. THORSGAARD, RPR -
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{651} 681-8550 phone 1-877-681-8550 toll frae
www. johneoareporting.com

APPEARANCES (Cont 'd}

MR. CHRIS LENHART AND MR. MARK KALLA,
Rttornoys at Law, Dorsey & Rhitnay, Suite 1500, 50
South Sixth Strzeet, Minnespolis, Minnesota
55402-1498, appoared on behalf of Hilco Gordon

Brothers.

MR. ADAM MAIER, Attorney at Law,
Suite 2300, 150 South rifth Strest, Minneapolis,

Hinnesota 55402, appusred on bahalf of PatrSarch.

HS. LYNN TILTON AND MR. GREGORY GORDON,
Attorney at Law, 2727 North Harwood Street,
Pallas, Texps 75201, apposred on behalf of

Patriarch.

MR. STEVE MEYER, Attorney at Law,
3300 Plaza VIX Building, 45 South Suventh Streat,
Minneapolis, Minnesota 55402, appeared on behalyf

of Stylemark.
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APPEARAMNCES

MR. DARYLE OPHOFF and MR. GEORGE
SINGER, Attorneys at Law, Suite 4200, 80 South
Eighth Street, Minaeapolia, Minnesota 55402,

appeared on behalf of Debtor.

MR. JASOM PRICE AND MR. STEPHEN
SPENCER, Attornoy at Law, Fourth Floor, 123 Horth
Wacker Drive, Chicago, Illinois 60606-1700,

appeared on behalf of Debtor.

HR. DENNIS RYAN, Attorney at Law,
Suite 2200, 90 South Seventh Straet, Minneapolis,
Minnexota 55402-3901, appoarad on bobalf of

unsecured cxoeditors.

MR. RICHARD CHESLEY and MR. GREGORY
OTSUXKA, Attorneys at Law, 13th Floor, 191 Korth
Wacker Drive, Chicago, Illinois 60608, appeared on

behalf of unasecured cxoditoxs.

{651) 681-8550 phone 1~87¥~681-8550 toll freae
wwu . Sohasonraporting.com
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APPEARRANCES (Cont"d})

MR. GREGG R, LOHRY, Attorney at Law,
Suite 2200, 2200 Ross Avenue, Dallas, Texas 75201,

appaared on baekhalf of Stylemark.

MR. DRVID RDNCK, Attorney at Law,
Svite 400, 775 Prairie Center Drive, Edaa Prairlae,
Minnesota 55344, appeared oa behalf of Pottors

unsacvraed creditors,

MR. BRYAN KRAKAGER, Attorney at Law,
One South Dearborn, Chicage, Illinois 60603,

appearad on behalf of Ritchie Capital.

MR. JAMES M. JORISSEN, Attorney at Law,
Suite 2500, 100 South Fifth Street, Minneapolis,
Minnesota 55402, appeaxed on behalf of Ritchie

Capital.
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APPEARANCES (Cont‘d)

M3, ANY SWEDBERG, Attorancy st Law,
Suite 3300, 90 South Sovonth Stxoot, Hinnoapolis.
Minnesota 55402-4140, appeared on bahaslf of

Flextronics.

MR. PETER KREBS, Attoraey at Law,
Svite 2100, 333 W. Wacker Drive. Chicago, Illimois

60606, appeared on behalf of Harmox Group.

HR. MICHAEL ROSOW, Attornmey at Law,
Winthrop & Weiastine, Suite 3500, 225 South Sixth
Strest, Minneapolis, Minnosota 55402-4629%,

appaared on behalf of Acorn Capital.

MR. MICHAEL DOVE, Attorney st Law,
P.0O. Box 458, 2700 South Broadway, New Ulm,
Minnesota 56073-0458, appeared on bahalf of

Trustee.

{651) €81-8550 phone 1-877-681-8550 toll £roo
wWrw._johnsenreperting.com

Acorn had and Ritchie.

TBE COURT: A1l right.

MR, KRAXAUER: So it's being
put off. Aad othexwise not agrooing to limit
ry toatinong but if Polarcid haz an objaection
to it, they can raise that. I'm not intending
to limit the things that I'll ask but I will
zay thet X oxpoct this exemination to last
five minutesz or less.

THE COURT: Okay.

MR. KRAKARVER: And £f tharxe's
an objection to something, thay can raise it.
#s. Joffriows.

UNKNOWN SPERKER: X moan, wo
will object. I'm not sure if he was saying
that's somethiag othar thaa tha understanding
I stated.

HMR. KRAKRUER: Well, I belleve
it -~ it's our undarstanding. Bot let me ask
my questions. If he has an objection to my
question as we're going, he'll state it.

TEE COURT: And beliove me,
I'1ll deal with that objection.

1 understand,

MR. KRAKAUER:

THE COURT: R11 right. Ma'am,

223
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TRE COURT: ALl right.
Counael.

MR, FLEMING: Youx Honox,
Tetry Flaming on behalf of Polaroid. WHWe've
discussod the issves that have been raised in
the motion in limine and X'm finally -- ox
with the understanding that there will be no
inquiry at this tiwe about the lien issue and
that the testimony will bo 2imitod to
questions relating to the sales procass and
othor possible sales alternatives that she
considered. There's no nced to havo tho
motion heard at this time.

THE COURT: AXX right.

MR. XRAKAUER: And, Your
Honor, with respact to the lian issva, talked
to Acorn and they're expacting to argue that
later 8o wa'll just put that off until later.

THE COURT: Expacting to argue
what?

MR. KRAKAUER: Well, Acorn is
here. The issue of whether or not it's

appropriato to heax ovidenco on tho liens that

{651} 681-8550 phone 1-877-681-8550 toll froo
www. johnsonreporting.com
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come forward if you would, plaase.
H¥R. KRAKAUER:  And I would say
the quostions I have go to alternativaes
considexed az woll as valuation issues.
THE COURT: Raise youx right

hand, ma’am.
MARY JEFERIES

A witness in the above-entitled action,
aftor having been first duly sworn,

taestifies and says as follows:

THE WITWESS: I do.
THE CODRT; Thank you. Ploase

take the witpuss stand.
EXAMINATION

BY MR. XRAKAOER:

Q Ms. Jeffries, in terms of alternatives to
pursuiag a sale, did you look at possibility
of licensing agreoements overseas, the company
entoring into liconsing agreomonts oversoas to

genarate revenue and build a2 reorganization

{631} 681-8550 phone 1-877-681-8550 toll frae
wuww . johnsonreporting.com
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around that?

A Tes. Wo lookod at licensing opportunitios.

Q@ 2nd did you solicit -- did youw solicit any
pacties in Burope or tho Middle East or the
far eazt to possibly enter into licensing
agreoments with Polarelid as a way to possibly
fund a reorganization plan?

A Since the bankruptcy?

o In this last -~ I'm asking first in torms of
this process.

kY In this process?

Q This sale process?

A ¥o, wa haven't.

[+ Isn*t it true that previously tharae was an
intorost sxpresssd by some partiocs —- in the
parties in India particularly with zespect to
licansing of the Polaroid brand?

A Yas.

Q@ And dida‘t you xepresent to Ritchie this past
svmmer that, in fact, there was partias in
India who were —-— whe you believed ware vesxy
intorosted in licensing the brapd in Yndia for
down paymeat of $200 million additional
royaltios in axcess of that?

A We had a letter of intent, a non-binding

{652) 681-8550 phona 1-B77-661-8550 toll freo
. www. johnsonreporting.com
227
parties nov and seak offors like that?
Yos, we did. Yas.

Q And who did you go to over the last two or
thrae months?

A Back to tho Spica Group who was the
non-binding laotter of intent.

< And they told you at this point they're not
intorestad?

A Yes.

Q Thank you. Did you go to amybody else in
Asia?

A The Gomay Group.

Q And thoy said?

A No, they weren't intorosted.

Q Okay.

BY MR. CHESLEY:

Q

MR. KRAXKAUER: <Thank you,

TRE COURT: Mr, Cheslay?
MR. CRESLEY: Two quastions,

Your Honor.

EXAMINATION

Ms. Jeffries. The transaction Mr. Krakaver

asked you about, that never closed, did it?

¢651) 681-8550 phone

1-877-681-8550 tol} free
wwu. johnsonxreporting.com
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228
lettor of intent, yes.

For that amount?
Uh~hoh.
And did you believe that st the time that that
reprosanted a roal offer?
Yes.
And do you believae at tho time that reflected
then of the value of the Polaroid braad in
India?
Yos.
And you had every xeazon to think that and
still have reason to think that that was
roflective of what the brand was worth this
past summey?
Based upon that letter of iantent, yos.
And then to the fall as well?
Uh-huh,
Is that a yos?
Yas.

MR, KRAKAUER: That was it.
Thank you.

THE COURT: ALl right.

HR. KRAEAUER: I'm sorry.

BY HMR. KRAKAOUER:

Q

Pid you go back to that parxty or any othaex

{652) 531-6550 phone 1-877-681-8550 toll froo
wuw, jobnsonraeporting.com
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No.
And in fact, based upon your expertence with
the company, do you bheliove that the proceas
that was led by Houvlihan Lekey with your
active paxticipation yialded the highest and
bost valua for the assets of Polaroid?
Yos, I dia.

MR. CHESLEY: Thank you. 1
have nothing fuxther, Your Honmor.

THE COURT: All xight.
Thank you, ma'am.

Anybody else? Vary good.

You may step down. All right. Other proof?
Any othor witnesses?

MR. UPHOFF: Ygux Hanox, can X
«all a rebuttal witness, pleasa?

TRE COURT: Going teo?
MR. UPHOFF: The issues that
have baen raised about the LLIS.

MR. CHESLEY: We would objoct
te that, Your Honox. There was no direct -—-—
there was no contrary testimony put into the
racord. The only tastimony that was
represented in the Debtor's case in chief, the
only evidence put in in responsa to that was

the evidence with respect to Stylemark and

{651) 6§81-8550 phone 1-877-681-8550 toll. free
www. johnsonxoporting.cox




U 8 9 & 6 A 8 N W

-
0 oA W N w0

-
[

18
20
231
22
23
243

25

@ N AL A WN N

11
12
13
14
15
16
17
18
1s
20
21
22
23
24

23

223
whatever that was from Mr. Krskauver.

MR. UPROPF: [Unintolligible)
should have the right to exprass har opinions
about the LLCz as sho bas -

THBE COURT: Who would you be
calling?

MR. UPROFF: The hoad of
Patriarch.

HR. CHESLEY: %Your Honor, she
testified. They had ovory opportunity to ask
every ont of those guestions. At somo point
it hns'to and,

MR. UPHOFP: #Hall, I think it
was roebuttal to thae later testimoay.

MR. CHESLEY: That testimony
was befors she tock the stand.

THE COURT: Mx. Ophoff, I'm
just going to ask you to have a seat for &
minute hera. I'w going to —— I'm going to
sustain the objection. Ms, Tilton was called
in tho first instancae as the Debtox’'s second
witness. The inquiry of hor was relatively
brief and then really wae've only had two other
witnassas since then, Hx. Landorf as

Stylomaxk‘s witness and Ms. Jeffrias as the

{651) 681~8550 phone 1~877-681-8550 toldl freo
www. johnsonreporting,com
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casa in chiof and that's assentially what that

would ba doing. You can only <all a rebuttal
witness as to proof that came in at the bohaest
of other psxties after you have conciudad your
case in chief.

All right. Anything else? I don't
know wherxe that leaves us, guite frankly, but
counsel will have a lot more ideax abavt that
than me. ALl vight. Am I going to conclude,
then, that the evidentiary record is completed
here such as i£ is?

MR. CHESLEY: ¥Fxom the
Coomittee, yes, Your Honor,

THE CODBRY: And I don't hear
a2nybody mlsa offaring anything. All righr.
The evideantiary racoxd is complete.

Now whore do wa go?

MR. CRESLEY: Since no one's
standing and I am, I'1l just proffex
something, Your Honor. We've beoen hera a long
time. I think the issues have been very fully
vetted bafore the Court. Ha are happy to xest
on the receord., If the Court wants a very
briof summstion to close this today, we're

happy to do that. But I think forx myself, and

{651) 681-8550 phone 1-877-681~8550 toll free
wuw, johnsonreporting.con -
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Ritchie Group's witneas. So she would not be
at this point s rebuttal witness to any
evidence that camé ia aftex the Debtor rested
its caze in chiof. So that’'s tochnical but I
guess to use Mr. Chosley’s words, it does have
to end somotime. And while we sometimos do
give 2 little greater latitude than you would
in a jury trisl in tho context of baskruptcy
cases, I'm not convinced that I should
exexcise any sort of discrotion in favor of
giving that latitude at this point.

HR. UPHOFE: Your Honor, at
this point I would like to csll Jod Stewart as
a rebuttal witness.

THE COURT: Okay. As to?

MR, UPHOFF: As to the LLC
agraomants.

MR, CHESLEY: Sanmo objection,
Your Homor. There's hasn nothing prasented
since tha testimony was presented in tha case
in chief. It controverts the same axact
issvo. Different porson, same issuve,

THE COURT: And that i3
corxect. The objection L3 sustainsed. You

can't call a rebuttal witness to reopen your

230
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obviously I'1ll let the other croditers who
have spoken today spoak their mind on this,
but we think the issuas aro rolatively elear.
We're happy to sort of bring it all together
if the Court would like.

If the Couxt waats Lo roviow any
supplenantal documents, any legal auchority,
wo'ro happy to provide that to the Court, you
know, almost imstantaneously if that would
help tha Court. We'd like to end this today
if we could.

THE COURT: Wall, I certainly
would too but the guestion is just whbat I'm
going to be given to do my job after the
parties —— what I hava been given I should say
to do my job after the parties have finished
their presentations hezre. I aced to have moze
structure on this imposed here as to how the
content of the LLC agreemants factor iato this
determination. I mean, I thiank I‘'ve
identified at least one of tha issuves and that
would go te the gquastion of which is the
highest and best offer at this point. And
then, of course, we'va got a whole bunch of

other issues that have been raised by

232
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objections that have not beon resslvad as yot

on the record.

MR. CHRESLEY: Your Honor, may
1?7 If we could potentially sogregate this
inte resolving effoctively highest and
othaervisae best, maybe wo could then move to
what aro the other objections that are out
there may be the bust —— at least as I'm
looking at Dobtor‘s counsel, certaialy argue
with :pract to the othaer documents you neaed
to look at, Your Honor, actually it is ourx
viaew that you don't naed to look at any othorx
documents. You've heard the tostimony of the
Dabtor‘s financisl advisors and yau’va
heard -- woll, you will heaz and You probably
gloaned the positions of the other creditor
stakoholdors hore which is they balieva, and
again it's their money, it‘'s thoir oquity,
thaey belisve is highest and otharwise best.
So we don't believae you nead to make a side by
side. I think you've gotten tha testimony.
1f you want to raview tham, obviously they're
here. VWe're happy to walk you through tham,
susmaxize them in writing or otherwisa. But

we think in light of the positions of the

(651} 681-8550 phone 1-B77-681-8550 toll free
wuw. johnsonreporting.con
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factors, the qualitative factors that are out
therae that go to highest and otherwisa bast.
And again, we coms back to, you knaw,
obviously wa uphold our committee extensively.
Thae others hava as well and at the end of thoe
day this is sort of whexo we came out.

MR. UPHOFF: Your Honor, may I
suggest that wa have a2 post-hearing brief of
some kind to put structure on this. And I‘m
not thinking that this will take vexy Xong.

THE COURT: Al} xight. Listen
to me hero. I'm out of the state next waek
and I think I told peoplae that was the case
and I structuraed this thing up stacting back
in early March knowing darn well I had this
conmitment to a seminar through the Fodexal
Judicial Center that's been on my caleandar for
nine months. I tried to structurae this thing
vp in early March to wmake sure that we were
working against that and theore's been constant
slippags and I'va allowad that with the bope
that X wouldn't get droppad with samathing
just before I left. So I am not going to
blesd this out over bayond next week to have

to pick it up when I get back. That's not

{651) 6818550 phone 1-877-681~-8550 toll free
www. johnsonxeporting.caom
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croditors committee, tha othor creditors and

nost importantly the testimony of Mr, Spancer,
you have evorytbing you need to make the
decision.

THE COURT: Well, you're not
going to be walking me through anything thar
bas yet to bo svbaitted under seal assuming
that onds vp being relevant.

NR. CHESLEY: Yeah.

TBE COURT: And I only havo
3ort of a hazy understanding at this point as
Lo how relevant -~

MR, CHESLEY: Yeah. I sork of
put that issue azide, Your Honor, bocause
from ~- and again, I'm sort of back where I
didn't want to go before on this issue., We
understand the issvue that's boon prezented.
Wa understsad whore Patriarch is on this. I
don"t want to prejudice thoir position in any
way, but wo think the sealad procass that is
in place addresses many of those issues. WNe
hava that document if the Court would like to
8ee it in the context of the argumant and the
testimony that‘'s boen presentad.

But again, it's just one of theo

{651) 681-8550 phona

1-877-681-8550 toll frea
www. johnsonreporting, com
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going to happon. So I'm not taking any
briefing hore. The question i3 how this is
going to be structured up new and conceivably
tomorrow to give me something so I can give
you a decision.

MR. CHESLEY: And, again, I
come back to I think it*s 211 thera, Your
Honor. I don°'t boliave there's anything
outsido what you have heard todeay that you
naad to consider for tha purposes of meking
this first decision. There are other issues
that come up with respect to cortain other
parties. I respoct thoir rights and that we
<an resolve hopefully consensually, if not,
you know, very guickly tomorrow I would assume
with everybody. But wo need to get past sort
of this threshold issue. And it's ar least
the Committea's view and I would certainly
welcoms anybody elsa to jump im boxe, that you
have everything at this point you need to make
that decision.

HR. SINGER: Your Honor, I
den’t want to -- the one exception to that, of
coursa, is Patriarch documents have not been

filod with the Court and the wodification to

{651} &81-8550 phono

1-B77-681~8550 toll free
www. jobnsonreporting.com
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the LLC agroemont that we intend to file would

be part of tho f£iling. 8o tha LLC agseemeats
that are in issue now hava not boon f£ile yet
with the Court.

THE COURT: Woll, I know, And
that's boon soxt of the problem all along and
I really thought that the process was going to
zaesult in certaliaty a3 to that heoading into
this hoaring but it didn’c.

MR, LORRY: Your Honor, wo'rxc
delighted with whatever process the Couxrt
choosos. Wo simply want an opporxtunity to
argue our limited objection which does go
beyond juat highoest and bost. It goes to the
ability to sell the assets under 363(£).

MR. CRESLEY: Your Hooor,
clarification, Is that iasue moot if Hilco is
chosen?

NR. LOWRY: I'm so sorry.

Yas. It is an iasue decause wa've got &
rosolution with Hilce on ths assumption of ooz

13 and con that it wouldn't be an

iasue with Hilco. So I apologize for not
clarifying that. And perhaps we could find

soms othox rosolution with tho other bidder.

{651} 691-3350 phone 1-877-682-8550 toll frea
wwv . johnsonraporting.com
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permiszion, I would like to, youw know, offar

up the document, and I do havo a manual
version bare if that's acceptable to the Court
for consideration. This was -— what our
intontion was sftor todsy thay —- thay started
a3 -— file this aloctroaically connocted to
the aentiro bid package.
THE COURT: All right. Okay.
HBR. SINGER: May I approach?
THE COURY: You may. Suze.
I'm going to take cognizance of this on the
rapresontation that this will be filed under
saal latexr. And f£iling under seal as we do it
through our itexation of CH/ECF it would be
£filod to the in~box. And since we’'re after
cloxe of business, the case admiaistrator will
not ba looking &t this until first thing
tomorrow moraning anyway. S5So it will not be
formally dockoted or sealed until first thing
in the morning even if it goes in through
CHJECF tonight. So I'm going to consider this
printout hard copy here for whstever relovancy
it has when the time comes. All right. Okay.
MR, UPBOrr: Thank you, Your

Honoxr. Youx Honor, we would vrge the Court to
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THE COURT: All right. Well,
I think X°'d like to hear the parties out on
the quastion that's the threshold issue heze
vhich i3 wvhich is tho highast and bast offer
constdering all of the circumstances ihc!udiag
the outcome to that auction process that took
a good chunk of time today hore. 2and X naed
oach contending side hare to ideatify just how
those documants that would be put undor scal
play or don't play into that consideration.
I'vo taken teostimony but I nead to know how
that would factor in bacsuse we‘'ve got thatr
logistical issuve thore 33 to whether I can
give you a decision yet today or not.

So all right. Go forward on that. I'm
going to hear from the Debtor first.

MR. CHESLEY: Your Boror, tho
only sowled docvmoent ix the issue with raespect
to Stylemark.

THE COURT: Right.

MR. CHESLEY: That's the
only -

THE COURT: Okay.

MR. SINGER: That's corract,

¥Your Honer. 1 guass with the Court's

238
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accept tho Patriarch offer. We have had
porhaps the most extrasordinary auction process
in thae history of 363. And I doan't think aay
of us wants to go through the chronology but
it bas lasted for nearly threa woeks. That
process has boen robust and spirited. It has
resulted in a bid by Patriareh that is noarly
half a million dollars greater than the Hilco
bid. Not only is it a balf a million dollaxs
greater, it has over oight and 2 balf million
vdolla:s more of cash. We consider that to be
zignificant in this estate.

Thoere was an agroomont rcached on
March 31 on tha value of the equity aad it was
agreed to be $650,000 a point. Each biddax
has maxed out osn that oguity poxtion.

The differxonce betwsen the bids in
agdition to the substantial cash is the
excluded zssets. The Hilco bid leaves moxe
assets with tho aestate, and with that, Your
Honor, the exacution risk that comes with that
and the Dobtor doas not wish to take that
exeocution risk.. It is not, in the Debtosr's
judgpment, similar to cash. It would requirxe

effort and money to execute on that and it isx

(6511 681-8550 phone 1~877-681-8550 toll free
www . johnsonreporting.com
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impossible to say wvhether or not those values
would be realizad.

In addition to tho greater cashk, in
additfon to being a highox bid, in addition to
tho testimony of the professionals retained by
the Debtor, Houlihan Lokey, whose, I believe,
credentials cannot be guestionod horxe, this
biddor, the winaning bidder, Patriarch, bas
indicated that it desires to affirm the leasa
that the Debtor proseatly has at the Baker
Road facility and to retain a pumber of the
Debtor's employees. That is sn important
factor. It's not a financial factor but it is
& factor in our judgment.

The craditors committee has, for
vwhatover roason, dotermined that therv are a
numbar of so~-called gualitative factors that
rosult ip thoir support of tho Rilco Gozdon
Brothers bid. Your Honor, thaesa LLC
agreements ware nagotiatod with tho Dabtor's
counsel. Admittedly there are differances
batwean them but these differonces are aot s
differsnce which you can put a guantitative
number ova. Some are better or one might be

bettar in one respact or ome might be bettar

21
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obviously both of thosc participants who
activoly participated in a very vibrane
process aad a very difficult markot. At the
end of tho day, Your Honor, the issua is
highest and otherwise best. We know that.

Whon I wrote my cummhnés out, I had
originally written out that wa don't dispute
that the Patriarch bid, according to the
rules, was highar. In fact, based upon
Mr. Spencer's testimony, Your Ronor, wa
actually take oxgeption to that ax wall based
upor the calculation of the change made to the
LLC agreemaat and the raeduction of the
proforrod xoturn of a §5 million a year
difference. <These are substantial amounts.

And with all due respect to the
Debtor’s counsel, Your Honor, this is xoturn
to tho estate. The estate is the creditors in
this case and wa cannot lose sight of the fact
that at the end of the day, as Mr. Spencer
tostifiad and everyona knows, this reture goes
to the creditors.

So let me talk briefly, Your Honor,
because the creditors did consider all of

these factors despite counsel's statement that
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in the othexr rospoct, but tho fact of all of
this remains that wo had a bidding procoss, wo
bad an auction, we had the rules saet wp and to
datermine the winner we looked to the highest
dollar smoust. The Patriarch bid is clearly
the botter bid fxom s finsncial standpoint and
ve would urge this Couzrt to approve the
Dabtors entering into that and we do not loave
that whatovor so-callad qualitative
differences that the creditors or others may
see in these LLC agreoments cam justify the
financiad difforencos to this cstato,
particularly the cash that is coming to this
Debtor and the elimination of the axecution
risk that %5 presested by the Hilco Gordon
Brothers bid. Thank you.

TRE COURT: All xight. Very
gond. Thank you.

MR. CHESLEY: Thank you, Your
Honok .

TRE COURT: Go ahead,
Mr, Chesley.

MR. CHESLEY: Thank you.
P2oase the Court, counsal. At the ovtset ! do

want to thank the Court for its time today and
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apparently we did not. We coansidered thase
issues with a vaery sophisticated croditors
committae and with the insight of Mr. Spancer
bacsuse, as the Court knows, wa chose not to
xetain a soparate financial advisor to
prueserve the estatae’s resources. So we're
relying upon Mx. Spencer and talking to our
compittee and all of the other significant
stakeholders uhp yov have heard from today and
potontial stakeholdars because that'’'s an issue
that will have to ba zesolved. ALl of thosa
beliove that tho Hilco Gordon Brothers bid is
highest now and otherwise best.

Let me talk for a miaute, Your Honor,
about why we believe that based upon the
ovidonce. First aof 211, the cash difference
is not as enormous as counsel indicates. The
cash differonce with cash and cash equivalants
i3 $488.000. We heard argumont about
oxgcution risk with respect to the lona
excluded asset, the axkt. But Mr. Spencer
didn't restify about execution risk. To the
contzary. While Boulihan Lokey used a base of
$6.5 million for ovexy biddex on that asset,

ha testified that tho Sothoby’'s valvation puts
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that art at the betwaen 7.3 snd $11.3 millios.
The creditors committee did consider that
value in making its qualitative determinations
that this is the highest and othoruise hest
bid.

A pumber of other factors lead to this,
Your Bonor. Tho subjective or the qualitative
differences in the LLC, these are not of the
Committee‘s imagination. This is of
Mz. Sponcor's tostimony as a very exparioncod
financial advisor who has done deal after deal
in this space. Waile the deobtors may believe
and Patriarch may believe that these are
comparable provisions or compsrable documants,
the evidence doosn't support that and at the
ond of the day, Your Honor, that is of no
moment here. This is, 23 Hrx. Spencer
acknowlodged and the Court is well awaro, the
creditors’ equity. And tho creditors have, as
they have stated today, a stroag prefarence
for all of the reasons we have articulsted for
the Hilco Gorxdon Brothars aequity.

Ho've already talked sbout the
elimination of tho 10 percent praferved stako

and the true monotary valuoe that likely will
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the otbher stakeholders of the creditoxs,
porhaps the 800-pound gorills in this room.
The Court is well aware that this ostate and
those creditors, there may be a long road
before wa can distributae what bas been roaped
£xom the sale by virtue of litigation that may
exist, claims that mpay exist and the procass
to get thoso resclvad. We undorstand it will
ba coatentious. #He understand it will be
costly. We undorstand it will be time
consuaing. Obviously, Your Honox, one of the
factors that our committec did consider is the
currency that would be available to deal with
theso various claims and these various piecas
of licigation. Our committae deliberated on
this long and hard and datermined that the
curroncy that thay wanted to usa based upon
the stated preferences of those we have to
deal with in the coming weeks and moaths and
hopefully not years is the Hilco Gordon
Brothexs equity.

I asked Mxr. Sp z, Your B . bas he

evor saaen a case s$iwilar to this where the
wishes of the creditors committoe whose assets

thexe are was not xaspoctod by the debtors in
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bring to the ostate.

Also, there was undisputed evidenco

sbout Hilco's track r d in this sp .
Sharper Image, Liaens & Things, Bombay, large
casas whexre thoy hive dome this. Their
exporionce, their track record in ideatical
doals was & siganificant issue that the
Committoee reliod vpon in making thia
detormination that on an equity basis if cash
got close, which it did today, the Eilco

- Gordon Brothors' ogquity was preferred.

And £inally, Your ﬁonoz -~ before I <o
that, there was another factor the debtors
taikxed about and that i» employeas. e are a
big proponent and wa actually think thora is
economic value $f omployoces are hired. The
problom is Patriarch had every opportunity to
make that abundantly clearx in their documant
time and time sgain and it is aot thexa. So
statements that dacide tho Debtor's position
on that rocognize cannot be quantified we
believe again is not supported by anything
hefore the Court,

The laxt issva, Your Honor, is, at

least for the croditors committas and some of
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a sala process like this. He's not aware of
it, Your Honor. We'ro not awara of it. And
we bulieve, basaed upoa tha onormous stake that
these creditors have and all craditors have in
this process, that the Court should deny the
motion to approve tho Patriarch deal and
approva Hilco Gordon Brothers as the uinning
bidder.
Thank you, Your Honor.

THE COURT: ALl xight,
Hr. Ruack? ‘

MR. RURCK: Thank you, Your
Bonor. Yoawnr Honor, as Mr. Chosley stated, in
the creditors’ viaew, Your Honor, the creditors
are tha ontities that make up the estato in
this casae. -This, the sale proceeds and all
the components thereof, Your Honor, are the
considezration forx the benefit of the
creditoxs, Your Homor. This is, in short, our
monoy and we feel thiz should be our choice.
And for the first time, Youx Honor, in these
cases the craditors have spoken and arxe
speaking in a uniform voice. And to my
kaowledge, that's the first time this has

happasod in this case. I haven‘t secen tho
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czaditors agrooing on anything, but today wo

agrea that we profer the Hilco bid over the
Patrxiarch bid.  7The Polaroid committee faelx
that way. My committee feels that way,

Your Homor, we &groe that valuing
equity is a highly uncertain process. Thore's
a lot of factors to be considared, both
quantitstive a;d qualirativo, There’s a lot
of gisks involvod. There are substantial
zisks invelved. And as a result of those
risks, you have to take into account the form
of the LLC agroomont, the risks that may be
involvod and may be incumbent ia boing a
minority holder in the now company.

And, Your Honor, you heard Hz. Sponcorx
tostify that he, too, like us, he prefsrs the
qualitative factoxs in tha LLC agreemaent
providod by Hilco. Tha testimony &3 in tha
record that supports oux judgmant on this
point, Your Honor.

The issues that were brought out during
the testimony., Your Homer, i3 that in the
Patriazch LLC agreoment thore‘s a higher risk
of dilution in raduction af the minority

intarest.
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valuation of the eguity, I would also point
out, a3 has haean pointad out many times bafora
you today, that Hilco, 85 part of their last
bid, they removed the prefexrod roturn on
their initia) capital cootributjon. Aad
you've heard tastimony that that incroases the
valua to the company in the amount of

$6 million per year. That's a substantiasl
factor.

But, Your Hosmor, stepping back from the
equity detexmination for a ominute, just to
simplify ihings from our perspective, even if
you were to value both eguity interasts
ogually, even if Hilco and Patriarch's aquity
interests ware valued oxactly the sama, thae
cecord befoxe you, Your Honor, shows that the
scales hors still tip in favor of Rilco. And
what I'm xeferring to is specifically tha art
collection.

The difference bere, Your Honor,
batween the two bids is a net smount of
$438,000. Under the Hilco bid theg estste gets
to keep the art. Thay've been given a credit
in exchange for that in tho amount of

$6,500,000. You heard testimony today that
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Your Honor, in the Hilco agresment

thoxo's greater transpsrency. Wo get invitad
to meetings. Wo get to know what's going on.

¥e receive auvdited financials. Your Honor,

there was testimony that sh d that Hilco has
2 lower need for operating capital im future
capital infusions. That also reduces, Your
Hosnor, tha risk of dilutioan of our minoxity
intorest.

And very importantly to me, Your Honox,
in the Hilco agreemsnt there is a cloar oxit
strategy, The LLC agreemont itseclf provides a
waterfall that tolls us how the money will bo
distriboted. It sets forth a priority
structure that says overy year there's going
to be a distxibution of income to the
following peocple in the following amounts.

The Patriarch agroomont has no such provigion.
It says distributions will be mado by the
manager in the managozr's =olas discretion.

Your Homor, that's just 3imply an vaworkabdle
provision and it raquires us to have blind
faith. And it's just something that we can'e
daal with.

With respect to, Your Honor, the

{651} 681-8550 phone 1~-877-681-8550 toll froo
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that art has beon appraised within the range
of 7.3 wmillion to 11.3 million. Your Honox,
even under the most pessimistic view under the
appraisal -- and that appraisal, by the vaj,
was conducted by Sotheby's. Thoy know a Lot
better than I do what the value of that azt
is. Sotheby's is telling vs tho art is worth
7.3 to $11.3 million. Even under tha low aad
range of that, Your Honor, if the art only
takes in $7.3 million, that moans the value of
tha Hilco bid goos up by 800,000 right there.
That offsets the di!te:enc; betwean the two
bids in our wview.

S0, Your Honer, taking into -- well,
then firally, Your Honor, thaa thare's this
issue regarding Stylemark. And I haven't seen
whatever was filed under seal so I'm not going
to comment on it, but clearly from the sound
of people's commants today, that also tips in
favor of Hilco.

So there are a nomber of factors, Your
Honor, that aren't Iisted on the Debtor’'s
Exbibit H. Thore are s number factors hero
that have boon brought out in testimony that

cleaxly tip the scales in favor of Hilco. And
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like the Polsxoid committee, Your Honor, our

cosmittee also favors the bid by Hilco and va
bvelisve that represants tho highest and beat
value to our astate. Thank you, Your Honor.

THE COURT: Thank you. Give
@me just 3 socond. Others, creditors fizst.

MR. LOWRY: Thank you, Your
fAonor. Gregg Lowry for Eyewear Brand aand
Stylemark. Your Honor, we Filad 3 linitoed
objoction that raised some logal points
dealing with tho ability to sell the
trademarks under 363(f).

THE COURT: MNow, ia this going
to impact on tho highest and baest offer Lasuc
because that's what I want to hoaxr?

HE. LOWAY: I'm so sorry. I
don‘t thisk 3t really does, Your Honmor.

THE COURT: Okay. Don't
worry. You'l) be hearzd on that -~

MR. LOWRY: Okay. I dida't
realize that. My apology, Your Honor.

THE COURY: ~-— whon your time
comes.

MR. LOWRY: Thank you, Your

Rosnor. It usuvally doos.
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wwu, johnsonrepocting.com

255

single creditor coastituoncy coma down on an
issue about valuing twoe bids and saying ono is
better than tha othaor and a debtor go off in a
zeparate dizaction.

And in this case in particular wo're
dealing with esseatially a liguidation. This
particular dobter, no matter which bid goos |
through, is net going to bo around vary much
longor in prasont form. And I don’t know what
intexost they're pursuing but it doos not
appear to be the c¢reditors’ interest as
articulated by the creditors. Aand T think
that is inconsistent with what is intended by
tha Bankzuptcy Code.

A3 to the particulars on the various
agreements, I think you've hoaxd thom before
but ¥ think you could 3lso -— Mr. Cheslay's
statement that the value of the Patriarch
equity is not viewed as highly as articulated
by the debtor is a correct one. There are too
many issues with it and one simply would not
value it.

Therae are reoasons, a number of reasons
to value thae Hilco eguity much, much higher.

And in essence, what you're doing so much is

{65%) 6£81-8550 phone 1-877-681-8550 toll free
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THE COURT: I'm trying to daal
with this one thing at a time. All right.
Hr. Krakauer?

MR. ERARAGER: Your Honor,
tirst, before on why we thought a sale was not
appropriate, I take £t you don‘t want me to
repeat that right at this uoﬁent?

THE COURT: Not at this
monmant .

MR. KRARRUER: . Okay. That's
tiae.

THE COURT: I'm just trying to
detazrmine in isolatios and maybe in the
abstract the highest and best.

HR. KRAXAUER: I uaderataad.
So I‘1) wmake it brief. ¥X°11 addross it in a
hypothotical if you were to approve a sale
today.

THE COURT: Right,

MR, KRAKAUER: Our view also
is that the Bilco bid is much superior for all
the reasens the creditors coommitteaes from both
cases have said. I've beean practicing a
little more than 25 yoaxs. I don't think I'’ve

ever sewn » case baefora where you've had avery
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not =- the important thing is not detesmining
whether the poiat estimate is right se much of
whether $650,000 is the right numbar in this
particular circumstance. The issue is the
rolative benafits of each oquity bid. and I
think ia this particular case there*s no
question that the Hilco one is superior on the
oguity component.

I will come back and spoak later on the
issve whather a salae should go forward. Thank
you, Youxr Honor.

THE COURT: Okay. Thank you.
All right. Hearing from creditors first hore.

MR. TERRIEN: Good evaning,
Your Honor. Mike Taerrien on behalf of Ron
Petorson as trustee for Lancelot and Klosses
{phonetic). I would adopt everything that my
three predecessors have said about why tha
Hilco bid is 3 higher and better bid.

aAnd just wanted to give yon some
perspective on why Mr,. Peterson made the
businaess judgmont that he did that the Hilco
bid is highor and better. And it really does
boi)l down in large part to difforont — to

what have been descrided as the qualitative

-3
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differences. Ian the Patriarch agroepont it's

roslly a n in a lot —- ia

rkoet ag
many ways.

THE COURT: I'm soxrry, it's a
what?

HR. TERRIEN: A nonmarket
agreement. It's an agreement that you
vwoulda't see -~ woll, I'vo never seen anything
like that. I°ll just put it that way. There
are no chocks. We're a minority shareholdes
with no rights and no chocks under that
agreement. Thero’'s not even a -~ thore's not
even a roquirement that we bo delivered
avdited finaacial statoments. There's not a
thicd party ovorseeing how the financial
statoments are going to bo prepared and
onsuring us that vo can rely on them. There's
no participation rights in noetings or
docisions. There's no oversight rights.
Therae's no -- Hilco at least gives us the
opportunity to observe what's going on.
Patrisrch oxpresaly excludes uws from any
oppoxtunity to observe what's going on.

Rith respact to dilution, we have

25 porcent of the equity. But you haard the
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Patriarch also has abiliey to control
transactions with its own affiliates undex
this agrooment. 1It's diszclaimed that tha
businoess opposztunity - any duty in connaction
with the businoss opportunity doctrino in the
document. It's made cleax that it can entor
into affiliate transactions. Wa've got no
ability to see the economics of them, to 3da
if they're fair, to soo if thay're maxkot, to
see if money that's coming into this new
entity is being funnelaed 0ff to Patriarch
affilistes. ®a'vo got no way of ovexsooing
that. Thore are exprxess rights to keep that
information from us in tho document, give us
ho way to overseo that and no way to know that
vwe're being troated fairly.

At tho end of rhe day they have kept
such complete contrel over both the ability to
manipulate our economic interest and over the
information that thaey have to provide us that
thay ¢an do whataver they want to us and they
doa‘t sven have to tell us about it_ So
that's §16 million we have real troublae
ascxibing any value to.

THE COURT: All right. Any
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testimony that on day two for eszantially zorxe

dollars that 25 pazcent of the oguity can be
dilvted to, in effoct, mothing. You have to
divide by zero ia oxder to work through the
formula to detormine what they can do to our
equity. And when you divide by zero, you got
aothing left. And X don't know what Pstriarch
intends to do. Y can’'t speak to their
subjective intent. But as a rational sconomic
actor having reserved thoe right to buy this
conpany one day and wipe us ;u: the next, I
don’t know why they wouldn't. And T don't
have any confidence that they won't and I
wouldn’t blawmo them if thoy did. Patriarch
has its own investors to answer to. Huy
should it not exorcise crights that it has to
anhanco its own value. I would axpaect that ic
wovld and I'm concorned that it will., And if
it does, §16 million worth of the bid that was
offored to this Polproid sskata will, in
affect, ovaporaste. And oeven if they're not
cavalier anongh to do it to the poist of
conplately eliminating our aquity, the choice
is theizs and wa have nothing to say about it.

That's not a position we're comfortable with.

i{652) 681-8550 phone 1-877-681-8550 toll free
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othor creditor wish to be heard on this?

Mr. Rosow, I'm going to ask you. Doas
Acorn want to be hoard on this?

MR, ROSOW: Not on this issuve,
Your Honor,

THE COURT: All rigbt. Okay.
Hr. Gozdon, now, I ruled oarlier there's a
standing issue hero, what do you think you
want today?

MR. GORDON: Well, Your Honor,
pow X think what's happened -~ this all goes
now to tha integrity of the auction pPracess.

1 nean, wa've just gone through aa auvction and
aow Your Honor's being askad to change all the
rules of tho game after tho fact. There's no
question that we have standing.

X would cite to Your Homor tho In Ra:
Hat caze where the Court made vaery clesr if a
bidder has issues with the way the auction is
handled, which is what this dirxectly goes to
aow, that we have a right to be heard on that
issve. And I'd ask to be haard on that basis,
¥Your Honor.

I wil) tell Your Honox as well that

statements are being made about the LLC

{651) 681-B550 phone 1-877-681-8550 toll free
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agreements. Thoy axe simply not trua and

you're not being walked through the
agreerents. And I'n very concerned that --
and ¥ know XYour Honor's very careful but I
think you’re being put in a vexy difficult
position of gonoralized statements are baing

made about d = but

body *'s actually
comparing them and giving you tho fact that
you can say one thing about the Patriarch
documont but it‘s in the Hilco document too
wheze this $5 million thing, that's a1} & cod
herring. Mo nover hagd the $5 million item te
begin with. $o 22l that did was bring that
agraoment back closer to our agrocment.
Thoy're making it sound like it*'s a big sea
change that should affect valuations. But
fuadamontally thisz now goes to the integrity
of the process. It's, frankly, in my view,
making a mockexry ouvt of the auction procass we
jJust spent the last several hours going
through.

- THE COURT: ARl xight. That"s
all the more I'm going to hear from you right
nov. Okay? I'll askX you to take a seat

before I determino whether X'm going to hoar

' £651) 681-8550 phoneo 1-877-681~8550 toll free
wuw, johnsonreporting.com
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THE COURT: From whose
perspective? You're saying thoy.

MR. UPHOFF: From
their perspective I do not beliove that thoy
are right. I bopliove that we, tha Debtor, has
held true to the coursa. Wo sat up tha rulas.
The ruvles were cleoaxr. The creditors committee
and their counsel and their consultants all
agreed on the rules and now we are raally in a
totally diffsrent scenaxioc as far as I'm
concerned. hnd I will just say ono commont
from ——

THE COURT: Let me ask you
about this. I mean, I'm starting to dovelop a
few thoughts abovt this here. We had a
bidding process here today that was designed
to guantify considerzation that had moactary
value and to ascertain what sach party wanted
to comae forward and to furnish by way of
mofetary value. But then we had this separate
and parallael process that the Debtor undertook
to put the legal infrastructure attondant to
receiving equity as part of that consideration
into place, right?

MR, UPHOFF: That'’s corrxect.

[651) 681-8550 phane 1-877-681-8550 toll free
www. johnsonzreporting.com

L] L " I U

w & o

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

20
i1
12
13
14
15
16
17
18
13
20
21
22
23
24

23

you on anything else. Okay? All right.
.u:. Chasley, was there sonaething you
vanted to —

HR. CBESLEY: Well, I was
going to rospond to that but I don't believe
it’s probably necessary.

THE COURT: Mr, Uphoff?

MR. UPROFY: Do I gat aa
opportunity to come back to the podiom?

THE COURT: Yeah, one woza.
Should have ay head axamined but I'm going to
allow you to do that. And it hes nothing to
do with you personally. It just has to do —-

MR. UPHOFF: I get tized of
myself,

THE COURT: -- the anmoant of
input at this hour.

MR, DPHOFF: I fesl compallead
to respond to z numbér of raomarks that wore
made hare today, Your Hobor.

one, which troubles me greatly, is the
statoment that the Debtoxr has gone off in a
sepaxato diresction. That, unfortunately, from
their porspective is not the case hare. The

Debtor ——
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THE COURT: And that consisted
of, in tho first instance, the assat purchase
agreaments but, more importantly, the LLC
agreements bocausg that would structure up the
lagal incidence of being s minoxity
shareholdex in the successor entity, the
purchaser of tha assets. Now, tha Debtor did
that vith both sidos but didn't smash the two
bidders against one anothex to arrive at the
very same incidence of ownorship,

MR, UPHOFF: That is corrxaect.

TRE COURT: The LLC agreemonts
are differeont in torms of the legal attributes
in the various ways that have been identified
here by the creditor constituencies, the logal
attributes to being a minoxity sharcholdex.
Now, given the fact that this really 4id not
end up boing 3 complete applas to applas
strangoment in terms of that array of lsgal
incidence to beiag a minority shareholder, I'm
not swvre that there was a rule per se that
would say that the prevailing bid that arrived
at just the dollar value had to be the wimner
that I had to approve. I mean, if you can

tell me to the contrary in any of the
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opexating zules of this, if you can poiat to

me something specifie, fine. Buot I am being
pitched hore tho argument by the creditors
constituencies that @ should consider, number
ong, thoir wishes since they l:e'qoing to be
the goat here. Their successor, a liquidating
trust, some type of post—confirmation ontity
if a2 plan is confirmed in this case ix going
to be the successor in interest to that
miaority shareholding and is going to bave to
live with that and at this point wants to reasp
maximum benefit to that shareholder. and
they're saying that bonofit is to be
considoxed not just in terms of the raw
$650, 000 per unit valuation that Houlihan
Lokey quantified for it, it’'s also to bae
considexed on an ongoing basis in terms of the
right to participate and basically, to put it
sort of bluntly and dirtily, the right to
minimize the likelihood of boing icad out,
frozen out, oppressed as a minoriéy
shareholder in this new entity and thst's
formod through a lagsl infrastruetura.

Now, the Debtor went ahead with both of

thoso parties and nagotiated out those tarms
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$650,000 per oquity. Roulihan Lokoy arrivad

at that in consultation with all of the
constituents. Thoe dobtor I think has been a
tromendous stoward for these creditors. We've
driven this from 42 million to 88 million.

But the suggestion thast we're going aff in a
separate directios is one that, frankly, I
rasent. If anyono's going off in a saparate
diroction here, Your Honor, it is the
creditors committae,

I will use az an another aexample the
art. During the auction procaess sveryone
agreed the art i3 going to be assesscd at this
valuoe: “Now we have coning up here well, mayhe
it‘s worth 7 million, maybe it‘'s worth
11 million. Your Honor, meybe it‘s worth
2 million whon you got done with the
commissions and the costs of praserving this
Art watil it’s sold. Haybe. But averyons
sgreed. We put 2 aumbar on it, six million
five. I do not appreciate Pooplo coming up
here and saying, woll, now we're going to put
2 diffcrent number on it.

And, frankly, I feel that way about tha

LLC issue. I resally honestly believe that the
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but thay aren’'t the same. So I'm not sure how
I can be told that I can't consider that ang
consider thoir wishes in connsction with thae
as part of the calculus in determining what
the highest and bast offer is that's at bar
here.

That's sort of where I'm coming to
after hearing this whole thing out over tho
course of the day.

MR, UPHOFF: I think that's
correct, Your Honer. Let me tell you whac
bathers mé a great deal and I think you heard
Hr. Gordon carlior today. For whatever reason
the creditors committee has never bothoroed to
spoak directly with Mr. Goxdon about
Patrisrch’s LLC. That would lead me to
believe that this hnllabalee, if you will,
abott We arc 3o in love with this LLC but wa
can't live under this LLC is, frankly, 2 rod
hexring, X€ it was 3o important, it would
have marited ona phone call. And M. Gordon,
and I baliaved hinm whon ho said today that not
one word, and that's what bothers me agsain
abo#t the rules.

Tha rules ware from my perspective,
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croditors committea is makxing this an issue
that raally doesn't beliong here.

THE cDﬁRT: You szy\it'; a red
herring but, you know, red herzring, going back
to the classic aaalogy, is supposod to load
the bloodhound off in a different direction.

HR. UPHOFF: Yogh.

THE COURT; Right?

HR. UPHOFF: Txue. You're
right .

TBE COURY: Because it is a
rather distinctive smell. But swhere aro we
leading thom away from and whoro ars we
loading them to -~

HR. UPHOFF: Here's an
examplae --

THE COURT: Your imputing your
opponants with something but I doa‘*t know what
it is.

MR. UPHOFF: Thef made a big
issva out of eliminating the profoxxed today
2rd this is $5 million more to the estate.
Well, the reality is until they did that, it
was $5 million worse than the Patriarch LLC.

THE COURT: But chaey both
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2til) endod up cashing out the way they did up

to that point.

HR. UPHOFF: I vundorstand.
But the reality is this did not chango this
auction process ono bit. Houlihan Lokey isn‘t
putting & penny on that as an addition. If
anything, it brings them in lino with
Patriarch.

Youx Honor, the Debtor has rua this
auction with as much vigor as it possibly
could summon. ﬂo‘havo gotten the highest
valuo, so much higher than aayeone anticipatod.
And as far as I'm coacecned, from the rules of
the game here injecting the LLC because it has
some provision here or some provlsion‘thoxo
that wo lik¢ better than this one or don't
1ike as woll as that ona, if that were raally
an issue, if that were really an issue, ono
porson from tho c:od;tnxu conmittee would
have, somaetime in the last ten days, made one
call to Eutziarci. That did not happen and
that's why I do not balieve that it is an
issue haxe which showld drive this decizion.
Thank you.

THE COURT: All right.
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review those and use the Dobtors as s conduit
so we would not be dragged in the middle.

THE COURT: This ispn‘t the
first time that’'s been said, for the racord.

MR. CHESLEY: I would like
counsel, please, who was involved in that
procoss to confirm that.

MR. UPHOFF: I'm awaxe of that
and I will confirm that. Xt's just thar there
was no direct contact between the creditoxs
and this bidder which, undor a normal
circumstance, Your Honor, I would say I would.

YHE COURT: I think evarybody
wantéd 2 little more ordorliness gaing through
this process, among other reasons because of
the way in which the auction vwent forward,

MR. CRESLEY: Exactly. We bad
no coatacts with the Hilco Gordon Brothaers
team oither, Your Honor. We ran th{s process
oxactly how wa said we would do it. So I do
rasent that aspecrsion that tho Committeo aid
not consider this, the Committoe &id not thinpk
this waa important. Far to the coontrary. We
have had meeting after meeting where we had

analyzed thase issues and discussed these
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MR. CHESLEY: May I, Your

Honor?

THE COURT: You may.

MR. CHESLEY: One point and
one point only.

TEE COURT: Calmly.

MR. CHESLEY: I will txy.

THE COURT: Yov've boen
straining st the bit,

MR, CHESLEY: I have, Your
Honor . T

THE COURT: Take a deep
breath.

MR. CHESLEY:; Becausxe of the
aspoexsions that have been cast. MHad counsol
talked to his partaer, he wounld have locarnead
that, in fact, what we did in lieu of atayinq
away from talking to the specific parxties, we
usad the Dobtor as the conduit with respsct to
oux commants repeatedly to the LLC agreemant .
I bhave the string of e—malls, Your Honor,
vhere we forwarded onr s-mails to Mr. Singex
who forwarded those on to Patriarch who did

exactly what we askaed in some occasions, some

they did not. Thoy responded to . We
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issves. Aad for the Dabtors to say that

they're zright because. thoy’'so right and the
creditors are off on their own bacause thay
don’t agree with the debtors, Your Honor,
3imply ignores what this is about. The
creditors have made a decision and thoy stand
in unison bofoxe the Courtk.

This is not an issua, Your Bonorx, of
looking at a provision to a provision. It is
the totality of the exparience and the
deliberation of everybody from Mr, Petarson to
our committes to the Patters committaes to
Ritcbic as to which we beliove is the highest
and otherwise bast.

Lot me just make a final comment with
rospoct to tha art. X didn't bring the axt
up. Counsael brought the art up when thoy
raised the issue of execution risk. There was
no testimony of execution risk. The only
testimony was Mr. Spesncar. He was the
witness, Your Honox. He was the witness who
talked about qualitativae differences,
differences that axe in two bids that are
very, vaery close on 2 dollars to dollars

basis. If this is an issue where the LLC
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didn't matter as counswl zeems to allude, then
vwhy did overybody spend so much time working

through it, nagotla:ing it and trying to‘reach
a conclusiont Tha answar is oeverybody thought

it was Smpoxtant b ., &8 1

indicated, Mr. Torrien said this is
$16 million. This is roal consideration, roal
currency of the stakeholders. #He take it very
soriously. Wa raseant any aspersions that we
have not and it ia the reasoned docission of
the creditors committoe whose equity this will
bo porhaps to ba shared with others, that is
the higbhest and otherwise bost bid. Thank
you, Your Hosnox.
THE COURT: All right.

Anybody else want to be heard on 2 second
round? Al right. I‘m not going to hear
either of the two biddors out as to the
incidonco of thoir bid here and as to the
legal incidence of the LLC agroomonts going
forvard.

In considering this I am, first of all,
mindful of the fact that the craditors'
interests are in thé driver's seat hero.

There's no quostion about it. The debtor, as
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calculus as to highest and bost offexr, The
reason being, of covrso, bocruse of the
structure of the bids that havo boen made by
both sides and xeally brought up to the
designated maximunm in terms of sigaificance in
the structure ot the bids by both sides, we're
talking sbout tho eguity.

The successzor to thase dobtors going
forward after confirmation of a plan, whatever
that successor is going to be under a Plan,
some kind of post-confirmation trust,
liquidating sgent or whatever, this is
gonorally dons where a debtor in possession
geing thzough Chapter 11 does not caziy
focward on an oporating basis and does a
liquidation of its operating assets but }hon
has additional legal business to be done or
additional financisl business to be done,
collection, roalization on future revenuva
stresms and the like or has to go thzough
litigation to collect on intangible assets in
the form of causes of action. That a2l ends
op being vested in an indopendent third party
that in some rospects functions as a successor

to an unsqcuraed croditors committee, in some
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debtor in possession vested with the powers of

& trustee and tho fiduciary obligationz of a

forvard and it

trustes, b ght the pr
onded up in the last instance leading to a2
zather powerful engine for the augmentation of
value recovery for the estate. As neasu:eé
against the original stalking horse bid, the
amount of dollar value to be attxibuted to
eithor theso bids is very close to aor alightly
more than on a net basis the original —- twice
the origisal amount of the original stalking
hoian bid. So tha process was definitely
worth it going through.

Now, the real gquostion hore that's put
at bar, and this is the issue I‘n addresaing
hexe, is what is to be considarod as the
highest and bost offer. Thae case law makes
that sort of the driving consideration hoxe.
#hat gives the most bang for the buck.

How, when you'ra talking about a pure
liguidation, reduction solaoly to cash or aven
raeduction to cash aquivalence that can be
objectively quantified as to valuo, that's
relatively vasy., X'm going to hold that

that's aok the sola considaxation here in the
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respects as analogized to a trustee in
bankruptcy, has some Xind of indopendont
specific duty to maximize realixation, to
vigorously reduce everything douwn to cash, and
eventually to make a distribution to those who
are entitled to it by way of creditors c¢laims
Qnd.then down te ogquity in the debtor if thare
i3 any surplusx.

Now, that entity going forward under
both of those offars is going to have a piece
of the rock in the successor eatity. It's
going to have, at tho out;;t, a 25 parcant
winority oguity share, shareholding ¢f some
sort in the entity tﬁat would buy these ;sgaés
and then go forwaxd in some form of business
oparation.

Now, the form of business operation has
already been vetted and I‘m not even going to
get into that. And I know there have been
some rather forvent pleas that one biddar
proposes to maintain some kind of local
infrastrocture in Minnesota to coatinue to
omploy Minnesotans. And then there's bean the
accusation that the othaer one doosn't intend

to do anyching of the sort and will run a
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fundamentally different operation.

Those consideorations aren’t really at
play hore since we're not looking at
100 porcent realization from the salo of these
assats in distribution on account of the
univorse of claims hore, at least insofar as I
undorstand it at this point. Those
considerations, the community considerzations
are powverful ones but they don’t drive the
procoss,

Contrary to what thoso in the media
say, the bottom linec in Chapter 11 is the
interxasts of czeditors, thosa who havo made
the original investment in thoe business that
then hes £ailod, hes gone through savare
distress. They are the stakeholders in tha
procass first and foremost with the primed
right to consideration here.

So analbgi:ing this, among othaz
things, and this is a thought that popped into
=y head actually during counsel's closing
axgument, the Eighth Circuit almost a hundred
years ago in passing on approeval of
settloments by bankruptcy extataes in Drexol v.

Loomis and an even garlior decision, the name

{651) €B1-8550 phone 1-877-681-8550 toll free
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As a minority shareholdex, the

successor in interest to tho croditors, a
trustoo. liguidating trust, whatever, is going
to hold a pisce of the rock in that now entity
which iz anothax assot that has to have both a
current fixed valua aand obviously has cortain
future rights. Eguity in a business entity
producos not only the possibility of solling
that eguity, that sharoholding, that piece of
the rock for a lump sum to somebody else, it
also holds the prospect of sharing in
distributions from tho profitx. Just as any
shareholder in a corporation has that right,
the ;qui:y in any latter d2ys form of business
orgsnization, limited 1liability companies and
tha whole array that the legislatures have
croated over the last 20 years, has the right
to that and the guestion is the rismk to that
going forward. And that's whare the bhard
headed evalvation by crédicozn constituenciaes
should be considered. And undar the
circumstances, that's a rather powerful factor
in the case at bar.

All of the creditors that have arrayed

themselves behind the Hilco Gordor bid here
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escapes ae at the moment, said that in torns
of comprising down a dispute in which a
bankruptcy estate has a right of realization,
a claim againat a third party or whataver, the
Court is to considor the paramount interests
of croditors and their reasonsble wishos under
the circuastances. Well, sny sottloment of a
cause of action is & Jdisposition of property
of tho ostates. And taking into mind that same
gonoral considaration, the interosts of
creditors aad theix rcasonable wishes under
tha clircumstances, I think that's a vory close
approximation of the langusge that the Eighth
Circeit used in the days of our grandpazents
in Drexol v. Loomis. I think you can taka
considarstion of that and certainly have the
right to not only ip tarms of thoir
participation as partios in intorost in a moza
abstract way but you also, in a situatfoa like
tho one at bar, the fourt has to take into
consideration those creditors® wishes as to
the natore of the risk that they're going to
be carrying going fozward xs minority
shareholders in a suceassor antity chat holds

thasé azsets.
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are hard headed. Thay'xo all gophisticated
parties, the momboxship of the craditors
committea, as well as an oxperianced trustae
in bankruptcy who I belicve is chair of the
committos in the Petters group case at loast,
and they all have arrayod out as to ona
position on this quastian of which is the
highest and baest offer.

Row, the question that's presented to
mo here is in the first instance am I to
consider only tho guantified dollar value of
the bidding gaing into the question of what's
tho highast and best offer or should I be
considering those altornate separate
attributes going to one componant of the
consideration. And it's my conclusion that X
cap’'t ignore them. I can’t ignoxe the fact
that this is I'm going to be a minority
shareholding in a privately-held compaay.

It's not going to ha readily fungidble, salable
on an open market. So the attributes, tha
pzotections to that minority shareholding have
to be a very poworful factor for consideration
here.

I am going to conclude that it‘*s not
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necessazy for mo to do a point by point, blow

by blow, provision by provision review of tho
tvo LLC agreements. Thiz is not zeally
eonplotoly an issue of Jew. I am coatont with
doforring to tho judgment of all of these
creditor constituencies that the aquivalaent

25 porcont at the outset shareholding to be
givon in the szuccessor entity to be formed by
Hileo Gordoa has more attractivoness from tho
standpoint of the protactions to ba given to a
sinoxity shareholdor up froat logally speaking
as set forth in the form of tho LLC agreement.
And I am content with giving deference to the
ones whosze money it is after all thet we’re
dealing with hore.

This is not going to be tha Debtor's
woney. I am not going to fmpugn in agy way
what the Debtor has dono going through the
proceas here. Tho Debtor has dealt with an
extremely fluid situation in very trying
economic times. I've ;lraady made my remarks
about what happaenad a; the auction and how I
amx not faulting tbé'neb:or for the fact that
the auction conducted at the Lindquist &

Vennum offices was rather tumultuous. I think
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But so you came forward with this kind
of oguity atake proffored. So the xzoal
quostion is, then, what is the furure value,
thoe future attractiveness of that equity
stake. And it followz as sure as tha sun
comes up in the morning that if thare aroe more
protactions afforded up front te that aquity
stake, that it's going to be more attractive
to a future purchaser if the snccos;cr on
behalf of the craditors docides to sell that
ip the futuze. And on an ongoing basis

“there's more protection by way of guaranteaed
access to relavant infoxmation, gua:éntood
accass at least by way of cbservation to
decision making processaes, and what has bean
identified, I beliave, as the watarfall, if
1'm romembering the mataphor correctly, the
identified aad specifiad futurae, contemplatad
future distributions out of futuxe revenues.

I can only take the way that this has
beon structured completely ovtside ny purview
and necaessarily so. I could have no part in
demanding of aaybody that these LLC agreements
be structured in & specific way and X

certainly couldn‘t demand of anybody that thoy
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there were rossons why more hard and fast
rules weren°t ostablished $a the firxst
ianstance, and as it came out, there weren't
goiag to be sll cash offers which I suspect is
vhat the debtor was really trying to ferret &n
the first instance and to channel the bidding
that way was going to ond up invelving oquity
wvhich, yes, does ond up involviag a risk. But
thore’s alresdy been testimony here from

Hr. Spoancer and a3 wall as representations by
lawyors that that is the way it's going
nowadays. Cash is more scsrco than it was a
faw yoars ago in part bocausa that cash wasn‘t
¥eally quite roal to very many poople zs real
as it is right naw. 380 oquity stakes are
coming forward and that's the vay it came
forward hara.

And over tho course of long hard
bidding today, both of those aquity stakes
bumped their way up to the maximum and they
soxt of locked ocut therae and I don‘t blene at
211l the Dabtor or the Committee for wanting to
put that kind of c¢ap on it at this point in an
affort to ferret cut as much of a cash

componont of as high a value as possible.
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ba negotiated out to be identical.

MR, GORDON: Your Bonor, I'm
sorry to interrupt. To maka it easior for
you, Patriarch will accept the Hilco LLC
agreemant. We'll just accopt it because wo
don't sec them as matozially differont. We'll
sign it.

THE COURT: I'm making my
docision. It's a little late to be
forthcoming with that. I closed my record.

8o the upshot of all of this, what we
have bere is bids that va;y by §$488,000 in
terms of raw cash value but we have all of
these other attributos that are at issue here.
Tho constituencies that really are far more in
the driver's seat in terms of protecting their
own interests and protocting their own future
interxests attach significantly moroe value to
the structure of attributes that was
forthcoming from Rilco and Gordon. And uander
the circumstancex, they opine and argve that
that ovtweighs the raw dollar value there evan
if without consideration of the several other
factors.

And you'va got the fsctor of the
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concossion that was late coming, yes, going to
tho distribution sights on account of any
prafezred oquity gomarating poteantially

$5 million toward tho bottom line in the
successor entity in the first yesr as woll as
the various other factors thst have boen
quantified in hero, the sstate's resarvation
of tho art collection. And I full woll, you
know, zee that this one cuts both ways. Wa're
at a low abb in terms, I'm suvrae, of
markotability of art, but on the othar hand,
the attribution of value te it is something
that's been done alxoady.

All factors considared hare, I am going
to hold that as presented, when I closed the
zecord and hoaxd all argument hera, taking
inte consideration tha roasonablo wishes of
the craditors undex tho circumstances aad
quantifying averything tasgible, tho tangible
values and teaking into coasidoration the
opinions of the stakeholders here as to tho
enhanced value of the LLC sgresment
att:ibytos, I'm going to hold that the highest
and bast offer is that made hy Hilco and

Gordon Brothers. And that will be the basis
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A1l right. Let‘'s take five minutaes here.

(A break was had in the proceedings)

THE COQURT: RIl right. Let's
get on with the remainder of the businaeas
here, then, HMr. Uphof£?

HR. UPHOFF: Your Honor, at
this timo the Debtor will move tho approval of
the Hilco Gordoa Brothexs bid,

THE COURT: Very good. Based
on the rulinrg I just made, I‘m going to
approve that bid without roaching other issues
and specifically the whole Stylemark issva.

HR. UPHOFF: Thank you, Your
Honorx.

THE COURT: DBut in tazms of
highest and best offer, that is what I anm
going te -«~ I made that determisatiom already
so I will approve that bid. I‘m not
suthorizing the Debtor to carzy forward gquite
yot .

HR. UPHOFF: I understaad,
Your Honor.

THE COURT: It gomes with the
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from which wo go forward here to resolve the
reat of this motion.
Bo that's my ruling based on that
rationale. A1l xight. Yeah, Mr. Singor.
MR. SINGZR: <X sav you looking
at the clock and wo obviocusly have thia motion
vo nocd to deal with and there are several
other preszing ones that are tims seasitive
but I'm hoping the Court will indulge us to
get through but I hope that caan happon rather
quiekly. But if the Court will indulge us for
further two minutes to confar with our client
and tslk to the creditors committeos, I think
that would be productive as well,
TRE COURT: Yaeah. I was going
to say I guess I'd Yike an idea hore as te
where we're going to go from here. I kanow for
SUX0 you'ra going to Wast me to hear the
motion for extension of the axclusivity pariod
and X don't want to forgat that but wo neoed to
kind of datermine what olse. I‘'ve already
made arzangementa with buildiag sacurity to
make sure that we ara protocted and secure

uatil at loast 7:30 and we'll go bayond that

if pacessary but I do hopo we don‘’t have to.

286

{651) 681~8530 phona 1-877-681-8550 toll free
www. johnseonreporting. con

wotion, Okay. Let’s see. Who's on first
koze?

HR. LOWRY: I was going to
como —— go on for the sale. Xs that what the
Court wants to take up now?

THE COURT: Yaes. Do you have
something to say that's going to make it a
littlo casier?

HR. LOWRY: Yes, sir.

THE COURT: [That would be a

first. BNot from you. Not from you. W&ot from
you.

MR. LOWRY: Come up here
othorwise.

TRE COURT: That would be a

vfitst in this case.

MR. LOWRY: Yos, sir. X
understand. Your Hoaor, as an ——

TRE COURT: X really don't -

X try not Lo ba nasty to lawyars, you know.

MR. LOWRY: Thank you, Your
Honox.

THE COURT: W®We‘'xe al) playing
in the same band.

HR. LOWRY: We need tc have

288
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you move down zouth.

Your Hopor, as announced at tho
commancamont of tho day, my cliants EByewear
and Stylemark, onterod into an agreement on
April is, yostexday actually, with the --~ I
guess it's called PLR Acquisition LLC., Tho
new bidder, the winsing Bilco bidder. That in
pazt resolved the objection that Stylemark had
+nd Eyewaar had, create various taerms and
canditionz related to paymont of royalties and
alters roelationship and cze;tes first options
as maontioned before by Hilco's counsel,

And that agreemont also, as far a3 tha
bankruptcy ostate goms, results in the
so-called Eyewear licensas agreomont being
azsumed and assigned thoe purchaser the various
consonts givan by Polaroid to subliconsos and
othar licenses being, if it's the right woxd,
sssumod and asaignad or ratified and brought
forward by the purchasexr. Thora's a
membarship agresment and bylaws related to the
Eyewear -- or the company we talked abaut,
Eyowear {unintolligible) that will be aszsumed
by Polaroid and assigned to the Rilco

purchaser.
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been ressrved. And if anybody wants to
correct me, pleasse do but I believe thit‘'s the
understanding that everyomo has.

MR. SINGER: Your Hoamor, I can
porhaps help. It was my expectstion after the
sale motion to quickly move through tha
romaining motions and address -- that is a
wmotiaon brought in connoction with PGW
baskruptcy case in conjunction with the sale.
It's @y plan to do that motion noxt, roeconfirm
what I believe ha said is accurate and
{unintolligibla} I belisve accomplishas what
he zeeks. .

MR. TERRIEN: That was only
ona of tho two items. Tha othar item was
resexvation on which of the Polaxoid ontities
will receive the procecds or how they’l} be
divied up.

THE COURT: And I don't know
that anything, at least to my awareness, has
zeally been specified as to that. And these
are jointly administered cases, not
substaatively consolidated.

MR. SINGER: That's correct,

Your Heonor. There's cowmplete preservation for

{651} €81-8550 phonsa 1-877-581-8550 toll free
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And with that agreement baing

effectustod, Your Bonor, our objection te tha
sale will be resolvad. So I'nm ploasad to
anncunce that to tha Court. I have the
axgreament haexo. X have a copy if the Court
wants it but it's available but that’s the
consensus of it. And I defor to othor counzel
to correct me -- and of couxrse, we wonld want
to 308 tho ordex and counzel for Hilcoe agreo
that we can make aure the sale ordex
incorporates thosa torms.

THE COURT: All right. So
noted. Okay. Anybody elso have a mind to
nakae things simplor bofore we go forward?

MR. TERRIEN: I hope to God
I'm not making thom more complex. I just
wantod to nota what I baliave are two
raesarvations that have beon agrood in the
record. ©One is that the traasfar of the
domain names to Polarcid, the question of
whethar tharxe's any value to that and what the
value 15, I believa, has been resorved,

And in addition, Y believe that the
question of which Polaroid estate of the

baeneficlary of tho proveods of the sale has

{651} 681-8550 phono 1-877-681-8550 toll frea
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later date to deal with who gots what.

MR. LOWRY: Yeur Honor, just
s0 I can understand becauso I don't want to
laave confused. The domain names that‘ate
attributable to our license I undaerstand are
going to be coming to us through this license.
I‘m aot sure what the reservation is. Is it
just on the proceeds of the sale? Is that
what we're talking about?

HR. TERRIEN: It's on whothex
thbe PCI entities have 2 group to some specific
component of the piocuads becsuse of the valua
of those that’s been transfarxed to thom.

HR. LOWRY: So it's really the
resoxvation of the proceeds?

HR. TERRIEN: It doesa't
pravent you from getting them.

HR. LOWRY; Thank you.

THE COURT: Yoor client will
still got them fully and finally.

MR. LOWRY: Fight over the
noney .

THE COORT: Right.

MR. LOWRY: Thank you.

THE COURT: All right. Let's

{651) 681-8550 phone 1-877-681-B550 toll free
www. johhsonxeporting.com
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see, Mx. Krakauez.

MR. KRAKAUER: Your Honox, I
can‘t say I'm going to make it sasier for you
but I'm going to make it brief. Last time the
hasring bofore this obvwiously wade some
axgunonts on behalf of Ritchie about the fact
that the saleo should not be ~~ take place at
all, that thore are slternatives. I just want
to say we still are of that beliaf, fraonkly.
Wo think that thore are altoxnatives that in
bankcuptey sa2lo, 363 sale should not ba
approved to this contoxt unlesxs you have
explored all the alternativas and thae
alternativos in terms of the plan are not
doable. The tastimony by Mr. Spencox today
was that thore is a possibilicy and it is
achiovable to do a branding alternative for
this company and our position is that it
should have been dona, firat point.

Second point, simply we've madae the
poiat last time our credit bid that it should
have bean allo;od and it should have baan a
process fox us to prove up our claims and have

our credit -- have the ability to credit

bid ~- wo did submit a bid togethaer with Acoxrn

t651) 681-855C¢ phone 1~877-682-+B550 toll fxoo
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ware, a3 1 ipdicated last time,
reprosaentations made to us previously about
that being a considarable value and it is
somathing %o do intend to try and find out
what the status is aftor the salo. So it's
‘not really {vnintalligible}. So I tried to be
brief, Your Hoacz, but those are my points.

TBE COURT: All right. So
noteod.

MR. XRAKRUER: Thank you.

THE COURT: Get to them in due
course., All right. Mr. Siager?

MR. SINGER: Your Honor, I°'1ll
move expeditiously. It seoans to ma that whore
wva're at, as I understand things xralativa to
the sale motion, is Mr, Krakauver has proffered
an objection doaling with 363 credit bidding
and 1 believe there's sonc objections by Acorn
and Mr. Rrakauer also addressing the bora fide
dispute issua.

You know, as this Court's fully aware,
that issue has beoen argued on a aumber of
occasions. Our papers are very detailed and
thorouvgh about a zresponse to that and ubpless

the Court wants to hear some additional

(651) 682-8550 phono
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and Lancglot and that was mot accepted as

qualified by the debtor and we think that was
inappropriate or wrong.

And then third, X thiak that there's no
terms of the way this done, made the point
before about thae various conflicts in thoss
cssos, Wa don't think ~~ continue teo don't
think they've besen appropriatoly handled.
There woro some ~~ 3 little bit of testimony
today about the notos and who was roally
ropresenting thosa notes aad I think the
unclarity of that is also indicative of an
inhexront problem.

Thoro is a trustee eloction in the PGH
case scheduled for noxt week. There¢'s also &
motion that's going to be argued tomorrow in
the receivorship case as to whether or net
Hr. Xolly should continus as recoivoer for
eatities. Our view is that those iasuaa
shonld have been worked out £irst bofore a
sala was alsc spproached.

And finally, on WCD, tha real ostata
ventura, I don’t need to address that bacause
at tho last hearing was pade claear that that

asset is not included in the sale and thare

{651) €81-8550 phone 1-877-681~8550 toll froo
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axgument, and I'm suspecting that it doesan‘t,
you know, I want to reiterate and incorporate
all of the comments and arguments that wo mado
in response to tho cbhjections.

With that, X thipnk the remaining
objoctions to the sale bhave or will be
resolved through a final salo order. I think
thexo is an objectios from Michael O’Shaunessy
that has beon resclved through language that
has beon agread upon in a sale order that will
bo submittad to the Court tomorrow.

Mr. Hettler has no standing cobjection.

Mr. Hottler has not beon in these proceedings
to advance that objéction and, in fact, it is
written in svhmissions 23 indicated that ho
doas not intend to.

Briafly, Your Honor, Mr. Hettlexr has
been detarmined by two courts to not evec hold
a claim Iin thesa estates ox have any interest
in the notes that form the basis for his
objection. And paxticulaxly in light of his
presence here, wo wovld requast the Court
overrule those objactions.

THE COURT: 1I'm going to xule

on that right out of the gate and I will

{651) 681-83550 phone 1-877-681-8550 toll fxee
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ovsrrule Mz. Hettler's objections on just the

bazes that Mr. Singor roferred to that were
developod fully in connaction with the
Dabtor's rosponses to the objoctions. Go
ahoad.

HR., SINGER: Nikon and Oracle
as 1 thirk wore present aand Mr, Hoyer is also
horo, wo've reached agroed upon language in a
court ~- for the -~ that form the basis for an
ordar. RAgain, I will circuiate it te
Mr. Hoyer and counsel for Orxacle who I beliove
have already signod off on the laaguvago but
before submitting the order, I will once again
circulate it to thom again to make sure that
those are adoguatoly addressed.

There are soeveral objoctionx from
Summit parties, ossontially a coansolidated
objaction. I balieve those objoctions have
beeon resolvaed complotoly with agreed upon
language betwoon Hilco zad the objecting
paxties that have been —- languagae has been
circulated agein which I anticipate to
incorporate into the Court's ordar.

Witk that, Your Honor, I think that

resolves, if I'm not mistakon, all of tho

{651) €81-8550 phone 1-877-681-8550 toll froo
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applied. And it's my iatention today or at

the timo that the Court foels appropriate to
analyze the issue of whether » bona fida
disputc oxists under the standard that tha
€ourt has articulatod.

Moreover, thoere are now argumeants that
woxre raizad in Polarxoid‘s responsive
mamorandum, the respoosive memorandum that was
filed on April 3 aftor wo had filad our
objection to tho motion. Therae are also
issvos related to PACT Funding and the cossent
that is required in ordor for the sale to go
forward.

Finally, there are issues related to
tho language in the proposed salae order under
363{m} and whether that language is
appropriate. All of those issuos have been
raised by ouvr moving papers. I'm prepared to
deal with thosa issues now.

THE CODRT: ©Deal with tben mow
and guickly.

HR. ROSOW: Well, Your Honor,
the Court oam the ~~ at the March 26 hearing
articulated 3 standard for determining whother

or nat a bona fide dispute would axist. It
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objections, you know, but for tho porsisting

objections to the extent they are rolative to
Acorn apd Ritchie. 1I°'m sorry. I think those
are tho only two ones that require the Court's
attontion. And, you know, ', prepared to
deal with other motions ualess this court
wants further discussion on thatr.

THE COURT: All right. Let me
300, Lat me ask Hr. Rosow what he wants to
put on ctho record in relation to any curreat
scatus of Acorn Capital’s objections.

MR. ROSOR: Thank you, Your
Honor. MAs Mr. Singer noted, Acorn continues
its objection on the issua of whether the sala
can be conductod free and cloar ¢f Acorn’s
lians. Contrary to Mx. Singers's suggestion,
howavar, this issuc has not baen argued to the
Court. This izsue has boeo presented to tho
Court in written submissions over two months
age and it has been coatinuvally delayod.

The Court has articulated at priox
hearings, most notably the March 26 hearing on
the motion for a protective ordar in
connection with the daposition schoduln for

Mary Joffries and David Baer, a standard to be

[651) €81-8550 phone 1-877+681-8550 toll freo
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said that it would consider the complaints
under a 12{b){€) analysis. The cau:t‘camo to
this conclusion after reviowing the G#ylord
Grains docision and spocifically the language
in the Gaylord Grains decision that focuses on
the issvo becomes whethor thare's bona fide
dispute.

Focusing on that language, the Court
noked that the filing of an adversary
complaint would not necessarily crcoate a bona
fide dispute but concludod that the standard
to be applied in dotozmini;g vhaether a bona
£fide di;puto would be the 12(b){6) standacd.
The Court cited to the Bell Atlantic v.
Twombley case, a rocont Supreéne Court
decision, which rejected tha hoavily
criticized prior standard that used the no set
of facts language. Instead, the Bell Atlantic
court said that the complaint must contain
factual allegations that show a right to
relief above a specunlacive levol and stated
that 2 -- to state a claim the relief must be
Plausiblo on its face.

In addition to the standard set forth

in B8ell Atlantic¢, the Court also needs to

{651) 6BX-8550 phone 1-877-681-8550 toll free
wwn.johnsontepo:ting.con
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consider the 9({b} standard from the Federal

Rules of Civil Procedure incorporatod in
tﬁrougb Rule 7009 into thae bankzuptey rules.
That role roquires that avermonts of fravud be
statod with psxticularity. That easures that
the defandant, Acorn in this example, has fair
notice of tho grounds and claims and has an
ample opportunity to respond to thosa.

Horeover, the complaint, and this comes
from the Beldl Atlantic line of cases and the
Reshold Aszsociastas ia Northern District of
Xilinoix case citod in our pleadings, say that
there must bo more than comsclusions and
‘io:nulaic recitations of the elamont of cause
of action. 1In othor words, the complaints
must articulate the who, what, where, whon and
why of the allegations.

Finally, allegations that are mado on
information and belicf do not comply with the
specificity requiremant unless thay're
accoppaniad by statemont of facts providing
the baszis for that belief. That’s the
Interleass Aviation Investors case, 257
F.Snpp.Zd. 1028, » Northers District of

Ilinois cass.

{651) 681-8550 phena 1-877-681-8550 toll frae
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of the complaint starts out by zaying on
information and belief, the Acorn Capital
collateral documenti ¢xecutod and deliveread by
Thomas J. Potters on behalf of Polaxoid s
Acorn Capital priox to or in connoction with
the PACT Funding transactions were part and
parcel of a continving acheme and conspiracy
to defravd logitimate —-

THE COORY: 1I'm going to warn
you, Mr. Rosow, 90#':& going to bs on suddan
death overtime here. You'ro not arguing a
motion for dismissal under Rule 12(b} (6} .

MR, ROSOW: That is correct.
Your Homor. But wé are arguing that no bona
fido dispute aexists. And a standard that the
Couxt has articulated is --

THE COURT: Go on. Stop
uwasting time haggling with me over whether I'm
going to cut you off or I will xright now and
Just rule on tho basis of your written
subpissions. It's been a long day.

MR. ROSOW: It has been 2 long
day, Your Honor. And wo've waited two months
to mako thesa azguments. We've waitod

patiently --—

{651) 681-~8550 phone 1-877-681-8550 told frme
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Applying those standards to the case at
bax we have to look at two claims, a claim forxr
actual fraud and a claim for constructive
fraud. Under the actval fraud claim, the
debtoxr must show facts that Polaroid angaged
in the relovant traasactions with the actual
lnteuF to bhindar, delay and defraud,

Xif we look at the parsgraphs of the
complaint, wo first turn to paragraphs 54
through 57. Those aro tho actual fraud claim
complaints. Thoso paragraphs aro mezely a
formulaic recitation of tho clements of the
cause of action.  Thoy state mno actusl facts.
They state things like the dobtor’s engaged in
the follouwing transactions with the intont to
hindar, dealay, and defrauvd. That is nocv;
factual allagation. That‘'s a legal
conclusion. Xt's a more raecitation of thae
facts. On those paragraphs tho complaint
fails to sté:e a claim, And ondar the Court's
articulated standard, there‘'s not a bona fide
dispute.

The cleaest the complaint comes to
making a factual allegation on the actual

fraud issve is in paragraph 45. Paragraph 45

{651) 681-8550 phone 1-877-681-8550 toll Zrae
. www. johnsonraporting.con

TRE COURT; Stop. Got on with
your srgument cight now.

MR. ROSOW: We believe that
tho allegations that axe made on information
and belief 83 sot forth in the complaint are
insufficiont to form the basis to find that
thore's an actual bona fide dispute. We
believe that thae analysis, and I'm propared to
go through it, applies both to tha actual
fraud and to the coenstrxuctive fraud claims,

Othex courts considering such
allogations in this coatext have ruled that
wher you're making fraud claims based on
information and belief, that you cannot make
those claims unless you can point to actual
facts giving rise to a valid claim. That's
the Interlease Aviation case. Tho Polarpid
dafendants have not done that in their
complaint, and because they bave not dose that
in their camplaint, they have not stated a
claim and they cannot suxvive uader the
standaxd that's been articglatod in this case.

He believe the same analysis applies to
the constructive fraud claims. The

allegations mado are mere rocitations of tho

304
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facts. They have not analyzod zoasonably
equivalent value. They have done no
comparison of the valuw that was provided to
Polarold and the valueo that Polaroid gave in
connection with those transactions. Thaere are
no factual allogations on those issues and
becauso they haven‘t done that, they have
failed to meat and provide the factual
allagations for that element of the cauvusa of
accion.

Additionslly, thay have failod to
allege say facts that would support the
insolvency sllegation that is requirod under a
constructive fraund analysis.

This viewed in particularly in tha
context of the evidonce that's in front of the
Court in tho form of the affidavits suppliocd
by Marlin Quan which states that at tho time
thase transactions wera entarod into, Polaroid
provided financial ststoments that showved that
1t was solvent requires the Coust to find that
thore's not » bona fide dispute heare.

Therae are now argumants that wers
raised by Polaroid in connection with its
rasponsive memorandum undex 365(f}). I have

(651) €81-8350 phono 1-877-682-8550 toll freeo
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Congress wanted to include that kxind of broad
sweoping language, it could have simply
zeforred ta 112%{b) but chose not to do so.
And having chose not to do so the Court should
reject asy attompt to justify the sale of
?8s0ts free and clear under 365{£}{5).

He've arguad on thae standard and we've
argued about the standaxd to be appliod hare
‘in the coatext of this motion. We've argued
that an cvidentiary showing needs o be made.
Tho Court has rejactod that position at prior
hearings.

We ask the Court to look at tha In Ra:
Octagon Roofing caso. Xt's cited in our
papers and in the In Re: Robotic Systemns casos
cited in our papaers. In both cases, adversary
proceodings. had been commenced prior to the
bringing of a 363 sale and the Couxt in both
of those cases held evidentisry hearings. It
scught the testimony of witnesses. It looked
at avidence. It looked at documents and only
after considering those evidentiaxy
submissions did the court asuthorize sales in
those cases.

We belicve that in this context the

{651) 681-8550 phone 1-877-681-8550 toll free
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not had an opportuaity to im writing to

respoand to these srguments but I think thoy're
both procedurally and substantively
inappropriate. It's procedurally
inappropriato to raise new argumants sbout
selling froc and clear of a $275 million lien
tha day before tho hoaring on the sale bearing
is scheduled. It'‘s inappropriate to make that
argument soven weeks aftor you initially made
youz proposal to saell free and cleaxr of
Acorn's lien.

Substantively, it's inappropriate
bacause the courts in the Cloar Channel case,
tha courts in General Bearing Co:poxatiou. tho
court in In Re: Baecker Industries, I can
provide the Couxt with cites to all of these
caszes, rejact the analysis provided by and the
poaition provided by the Debrtor in this case
that 363({f) permits the sale frae and cloar if
a cram down is poermitted and says that that
xoading of 365(f) {S) would swallow up the rest
of the provisions of 365{f) and cannot be
poxrnmitted.

Moreover, the courts that have

congidared this have said that if yos ~- tha

{651) $81-B550 phone 1-877-681-8550 toll freo
www._johansonraporting.com .
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Court should permit testimoay. Wo would
aencourage the Court to do s0. We would
encourage tho Court to permit us to call Mary
Jeffrias to tho stand to ask her gquestions
about what evidence sho has for the
allogations made in the complaints. We
expected that tha Couxt is going to deny that
request but we mako it nonetheless.

Turaing to the issve of PACT Fundiag's
consant. PACT Funding bas an Azticie 9
sgcurity interost in Polaroid's assets. That
sale, the sale that's boidg proposed here
today, cannat be mado free and clear of PACT's
lien without PACT's consent, without the other
showing under 363{f). PACT haa not
affirmatively conzentod to this sale and it
cannot consent to this sale for roasons that
are set forth and axplained in our written
objactions. I.

want te touch on ene of those issuas
and that's the issue of conflicts of interest.
In connection with this proceeding Lindguist &
Vennum rapresonts both Polaroid and PACT
Funding. It is PACT's ~- not in PACT

Fonding's interest oxr in theo interest of PACT

{651) 681-8550 phona 1-877-681-8550 toll free
www, johnsonreporting.coun
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Fonding*s creditors which Acornm is the sole
significant craeditor to parmit the salo to go
forwaxd woless PACT Funding iz paid.
Lindquist & Veonum acting for Polaxoid
atteompts to avoid this issue by azguing that
PRCT Punding has not objectod and, hence, has
consentad to the sale. PACT Funding, howvever,
At this time cannot object without exposing
Lindquist & Venanum's curront and actual
conflict of interxost.

At tha hearing on tha objection to
Lindguist & Vennum's rxotention as counsel for
Polaxoid, Lindquist £ Vennum stated they will
repart to the Court any curreat conflicts of
interest that axose with ropresestation of
Polaroid. The Court further commented that
other parties could bring such issues to the
attontion of the court.

I take this opportunity at this point
to bring this issue to the attention of tha
Court and ask that the Court not pexmit the
3ale to go forward without PACT Funding's
consant which can only be attained by also ——
by having PACT Tunding reprssentsd by

independent counsel that evaluates the
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We provided the Court and other parties
to this case with language that wa do not
opposo in placeo of thase paragraphs but wo
strongly urge the Cou;: toe reject the -- to
wodify those provisions.

Your Honor, 1'1) follow the Court’s
instructions with respect to the issues thar
are taisoa bhere. I think the issues with
respect to the 2ale of Polaroid's assots frae
and clear of Acorn's lieas deservae further
attention, Thgy deserve a wmore thorough
evaluation than is being provided at this
time.

We respactfully raguest that the Court
deny the motion to 301l free and cloar ubnless
Acora were to comsont to such a sale. We
think it's inappropriate to rush this, process
through. We think that the debtor has had
ample opportunities to provide tho partiex and
the Couxt with moroe evidences and has failed te
do 5o and vo dop’t think that the Court ahould
simply rubber stamp the conclusions drawa by
counsel for Polarcid as to whether or not a
bona fide dispute @xists. We believo that

that dacision as to whother a bona fide
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interest of PACT Fundiag,

Finally, moving to two specific
provisions of the Court’s -- of the proposed
order. And @ refor to parxagraph O on page 6
and paragraph 32 on page 22 of the proposad
order. TYThose provisions improparly attempt to
expand the moaning of 363(m). And it
improperly attempts to provide protection for
Bilco in this context in tho connoction with
the sale hore. )

The good faith finding under 363 (m)
protects the 3ale itself and chat's the Clear
Channel decision. It doas not protect the
lion stxripping undexr 363{£f). The good faith
finding is not & xubber stamp., It doesn’t
insvlato all aspects of the sale from
appallate raeviow,

The languago that the proposed oxder
sSubmics seeks to expand the toxms and the
protection provided by 363(m) inappropriately.
It seeks to preclude appellate review. It
seoks to preclude appellate raview of the lisn
stripping provisions that the debtor has
sought and it iz inappropriate undar thae Clear

Channel docizion.

{651) 681-8550 phona 1-B77-681~-8550 toll) froo
wuw. johnsonxopoxting.con
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disputoe oxists is a decision that the Court

nmust make and the Court must make that
docision after listening and reviewing
ovidonce submitted by the parties.

THE COURT: 2all right. I
don't have any questioas.

MR. SIRGER: Youx Homor, I°1}
be brief.

FHE COURT: Take as much time
a8 you naead.

MR. SINGER: As this Court is
wall aware and as Hr. Rosow iz well aware, the
Debtoxrs have filed complaints against and
commpence adversary procveedings against Ritchio
Capital) and Acora Capital that go on that
have -- that are -— wvhoso counts axceed 100 in
length. Vory, very detailad allegations and
factual allegations and. T find it quite
telling and if not xemarkable here that there
was po -- in response Lo the motion, there
wasn‘t a motion to dismiss -~ X'm sorry,
response to the complaint there was not 2a
notion to dismiss brought. They answerad the
complaint disputing tha factnal allegations.

Thoss complaints are thorough. Thoy are fax

{651) €81-8550 phone 1-877~681~8550 toll frae
www, johnsonreporting.com
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xoaching and they are very, very dotailod in 1 to be making a creditor of a creditor
torns of the factual allegations. 2 argument, that for somo roason the sale free
How, Hr. Rosow directs the Court's 3 and cloax isa‘t appropriate 2ad they'xe
attsation to the decision in Im Re: Robotic ¢ seeking to invoke argumants on behalf of PACT.
Vision Systoms., Inc. And I referance that H PACT is part of the -— is paxt of one of the
bocavse ko slaoc references it in one of his 6 Pettars ostate’s affiliatos, a paxt of a2 Ponzi
pleadings and ha even quotos it. Ha even 7 scheme as woll, and in any event, thore‘s no
quotes the staadaxd. And he seems to be 8 dispute that a maxioum of $10 million of
missiag the mark in argument evan though he L] funds aze at stake forxr which there's adegsate
gets it right in his papors., A pazty must 10 protection wrdor any cizcumatances asyway.
arti&ullto in tho deoraary pleading ox ia an 21 Theoir liens would permit avoidanco. We think
axrgument an objective basis sufficient undor 12 that the coansent has boon givan and that the
the facts and civcumstancos of the casa for 13 other basos under 363{f) support the froe and
the Couxt to dotormine that a bona fide 14 cloar finding as wall.
dispute exists. I would submit that the 15 The Court has pointed cut in its
advarsary proceoding is mors than just an 16 provious rulings the standard sot forth in
argument. It details in very, as I Andicatod, 17 Gaylord Grain and I think I won't go into that
in very detailed fashion tho issuas and 18 again. I think our pleadings &o that anad 2
allegations and challanges to the liens of 19 think the Court had thoso arguments hefore.
Acorn Capital. V 20 And I would ask the Court to overrule tho
Again, out’papors zat forth in great 21 cbjoctions of Acozra Capital and authorize theo
detail the other bdases andox 363 (f} for 22 s#la free and clear and not allow what Acorn
avoidance as waell, specifically with respect 23 seems to be intent on doing and has baen
to PACT. Howevar, I would also let the Court, 24 intent on doing from the star: to simply act
you kanow, signal to the Court that they seom 25 and proffer arguments to 0poxate as a wadge to
{631) 681-8550 phono 1-877-681-8550 toll freae {651) 681-8550 phone 1-877~-681-8550 toll free
www. johnsenceaporting.con www. johasonxeporting.con
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disrupt the sale. 1 evidenco, the racord baars out the soundness
THAE COURT: All right. 2 of tho Dabtor's election to ptocoed-vith a
Hr. Chesley. 3 Section 363 sale of assats rather thaan going
HR. CBESLEY: Juat for the 4 through the considn;ably more risky v
rocord, the Committee supports the Dobtor's 5 alternative of aan oporating plan that would
position on this, Youzr BRonor. 6 zocast tho strategy of this debtor or thoso
THE COURT: As I see it from 7 debtors in their own right through those
the content of the record made in argument 8 entities, rocast their entire mode of
now, X have yot, then, ta addres» the points b4 operation, thaeir business plan and their
that Mr. Krakauer made aad Mr. Rosow made on 10 stratagy for their cngagement with the
behalf of Ritchic Capital and Acorn Capital 11 marketplace the second time in five years.
and all of the other objections have beoon 12 That simply is not in pro;éoct and vouid not
resolved and will have thoir momorializations 13 be a responsible uso of the esxtate's resources
resolved in the order. 14 nor would it be :a:;yiné out the fiduciary
I'm just going to ask any attorney ovt 15 obligation of a debtor in possaession. It was
thoré vho's representiag any othor party am I 16 considered but it is not to be considered
corract in that regard? &ot hearing anybody 137 judicially as an objection to the prima facie
aeXsa, 2all right. Good enough. 1B showing that the debtor has made for the sale,
All right. I'm going to overrule the 1% and I'm speaking of a sale uvnder Soction
objections of both Ritchie Capital and Acorn 20 363{a) in the first instence here.
Capital to the motion for sale free and clear 2% As to tho objections going to a sale
of liens. Addressing those that Mr. Krakauer 22 process that oxcluded the participation of a
articulated in his argument just now, I thiak 23 bidder based upon the credit bids of croditors
the record boars out, aand I'm talking about 23 of these debtors as members, participants,
the evidence, specifically Mz. Spencex's 25 partpers or whatever in thact biddox, I'w going

{651} 681-8550 pbone 1-877-681-8550 toll free
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to overrule that objection. Again, I thiok

that goes to Soctioh 363{a) rather than
Section 363{f). Boasically on the rationale
that I tolagraphed in earlier hoarings which
will lock step with my coneclusioas that in
Lact the intog;st- of Ritchie Capital and
relataed ontities and Acorn Capital in the
a330CE tﬁat would be the subjoct of thae salo
hore arxe ia fact in bona fide diapute and,
hance, credit biddiag is not available as a
platform for a bid for tha assots. 1I am going
to overrulc tho objections founded oa the
allegations of continuing and ongoing
conflicts oa tho rationales voiced by the
Debtor*s counsel in thoe briefings submitted to
me.

Going on ko Mr. Rosow's objections --
oh, and also speaking to Mr. Krakauer's
objection that somehow consideration of a sale
is premature because of the possibility of
txustea elaoction going forwaxd in the Pottors
ganeral case and the motion for torminationm or
altoiatian of tho raceivership that Judge
Hontgomery I bolieve is to hear tomorrow,

because those mako consideration ptumltiro,

(651} 681-8550 phono 1~877<681-8550 toll fxoo
wuw, johnsenroporting.com
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fide dispute. Thae dabtors have, through

leagthy complaints, articulatod a basis for
challonging the. attachment of those liens.
Fundamontally, I guoss, as I ;oad it, other
than as to » fairly small, and I‘'m just going
to say that in a comparative way, other than
83 to & fairly small compononts of Acorn's
claim which At rathor tenaciously insists was
based on a direct loan to Pol#toid. but other
than that, I think the theory of tho whole
fraudulent transfor, comnstructively frauwdulent
transfer allegations here is that fon Petters
induced Polaroid to plodge its assots for the
debts of another ontity or entities in his
businass structure. That always gives risc to
tho prospoct that thoere’s a constructively
fraudulent transfor. The theory has been used
to challenge leverage buyouts on the ground
tkat the pledge of an acquired company's
assets for the debt that's incuzred by an
a2cquiring conmpany that's a holding company, is
& constructively frxaudulunt transfer, a
transfex for less than reasonably egquivalent
valua out of that estate or out of that

debtor, out of rhat entity, excuse me. The

1651) 6812-8550 phome  1-877-681-8550 toll free
wWv.johnsonrepozting.com
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I‘'m just overruling that one out of hand. I'm
rojocting that one flatly out of hand.
Testimony is uncontroverted that ths burn on
these astate assets is ongoing. Those debtors
aze hobbled at this point. 1It's

appropriate —- it was appropriate to make use
of a bidding procass to get a one-time
roalizstion in full of their value at this
point that happenad. I am not going Lo upset
that in doforance to the possibility of
furthor dithering axound on thaeso other
issuss. And I don't mean to demean the
substantive seriouvanoess of any of those
mattexs but this precess sale is not going to
got sidetzrackod on those issuesx.

Going on to Wr., Rosow’s points, I am
going to conclude as & mattoer of law that the
content of tha complaints in tho adversary
proceedings and the content of the aaswors
interposad as a rasponse rather than a motion
for dismissal, which, as Mr. Singer does know,
would bave besn available others an altersate
respon#e under Rule 12{ec), i boliove,
demonztzatos fully that within tha meaning of

Section 363{f) (4) thoze intaereskts ara in bona
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same theory prevails hore. I think thc;e‘s
sufficiont plaeading going to tho various other
elemonts, going to avoidabilief of the lien§
to make out a bona fido dispute here and,
hence, the prospect -- the remedy of a_sale
frae and clear of lions, the expodient uadaer
Soction 363({f) {4) ix available to thase
estates and, hence, it will permit tha sale
free and cleaxr of the liens of Ritchie Capital
and Acorn with the liens to attach to the
proceeds and thare to repose uatil such time
as tha question of the svrvival of those liens
is addressod through the litigation. And if
it should turn out thrxnugh che litigation that
the liens remain attached, $o be it. But
under the circumstancas, the promotion of the
reduction to value hare through a process that
aired these assots to the marketplace resulted
in vigorous bidding and I would have to
conclude and already have coocluded resuitead
in a highest and bost offer for them should
not be held up 2nd held hostage to lieas that
are in bona fide dispute. That's the whole
purpose of a sale free and clear.

And I'm not sven going to speak to the

2o
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actual fravd sllagations of the complsints
other than to note the ovexarching pall of the
Thomas Petters difficulties over all of the
assets that were involved in his business
ompire, all of tho allegations :h-t‘vont to
the cross—plodging of assots for debts of
others within. Thoro have been onough
allogations here mada that this was done with
actual fravduvleont intent towards this Dobtor'‘s
creditoxs and it's going to be tho eatata's
berdon but under the circuwmstances I caa‘t
dismizsas those out of hand.

And I'm furthor going to make an
obsezvation hore as to Nr. Rosow's
preoccupstion with the fact that the debtor
haro voiced & many of its factual allaegations
a8 being on information and belief.

He. Pottors is the obvious source of
validation or verification as to many of the
factual sllegations. He’s not talking and fox
particularly good reasons. The Debtor's
manadgement here could not po=msibly have spoken
to all of the factval elements, particulaxly
going to actual fraud. And given the backdrop

to the Polaroid cases, emerging as thay did in

L3 Y

{651) 681-8550 phone 1-877-681-8550 toll froo
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that thore was a dirxect loas from Acoca
Capital to Polaroid that is;not suhject to tho
possible avoidance as a cnnsttucfivoly
fravdulent transfoy, a pledge of assets made
for the dobt of a third party.

Acorp Capital has made alloqattons‘but
in a fairly summary way that indirect benefits
exist evon as to the pledge of assots for tha
benofit of a third party. Eighth Cizcuit
pracaedent basically says, and I'm thinking of
the Barkfriedy {phonetic) decision in which I
was reversed and hence took the Eighth
Circuit's rationala vexy much to hoarxt and its
surrounding daecisions as well as its citation
of my own dacision in the Jolly's, Inc.
matter. Thoy cited me in raversiag mo which
was sort of an interosting turn of ovents.

The consideration of indirect benefit,
particularly benefit to a third party, must be
really quite conc:e:é. identifiable,
measurable. and cognizable. And that’'s, among
other things, if the debtors ox theoir
successore in interost make out that the debt
that would be the foundation of these liens

was in fact tho debt of a third party, then
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the downfall of Thomas Potters‘' wholo buzineas
combine, I cannoi reject out of hand the
nasking of any factual allegation that's staced
to be on information and belief. The one bast
sourse, a3 I say, isa't avsilsble az a rosult
of the curront pall over his future occasioned
by the pondency of rathsr large fodoral
criminal chargos here.

And going on to tho variocus otherx
points that Hr. Rosow made, I'm going to
conclude that the arguments prosentad in the
Debtor‘s briofing in responze to tho
objections are ~- make our a sufficient basis,
and I'm going to adopt the logal and factual
rationales posad thera, to overrule Acern's
objections on thoir merits as woll. The s2lo
£free and clpar can go forward with lions to
attach same dignity, priority, valldity, and
affaect. And tha value, thon, will be reduced
to 8 ligquid form and -- not quite liquid form
basod upon tho equity componont vits the liens
to attach, that affords adaguate protoction
and it affords adogquate protaoction as to that
cora component of Acorn Caplital’'s assortad

securod statutos and foundad on the assartion
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that*s going to oporate to shift the burden
ovax which is snotbher ovazx €0 tha proponents
of thoso liensz to show that that indireect
benofit is cogairable under that rather broad
but fairly demanding standard. That's just
anothexr reason «hy thasas liens arxo in bona
fide dispute.
¥ thiok that disposes of 2ll of the

isspos going to Section 363¢(£) and whethaxr the
sale should go forward, then, free and clear
of liens. I am roady to make a finding based
upon the lack of any other objactioans that the
requisites for the sale itself have been mada
based upon a manifest record that's been mado
heza. So I will make that finding now.
Unless there's any other issue relating to the
application of Section 363{f), I'll go ahead
on that. TI°'1}1 just offer the opportunity to
anybody else.

MR. CHESLEY: There aro nooe
to our kmnowledga, Your Honox.

THE CODRT: All right. There
being no other objectioms, I will in
accordance with the tenor of the various

undorstandings summarized snd referred to very
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ouch in the abstract on the rocord by

Mr. Singer, thosza going to those various other
objections and pursuant to the rulings I've
mado, my conclusions that the debtor as
pxoponent of 3 sale and a sale f£roe and cloar
bas maot its burden uwnder Saction 363{a) and
Section 363(f)., I'm going to go ahkosd and
grant the motion aaz qualified by those various
understendings aad I would look forward to
entoxing an ordor at some point in tho day
tomorzrow to that effect.

MR, SINGER: We will finalize
the -- put the purchasa agxaements with Bilcoe
and get tho puschasc agrecments as waell as the
proposal ox as circulated and as reflocted in
ny remarks earlier to tho Couzt promptly
tomorrow, Your Ronox.

THE COURT: Don’'t stay up all
night doing it because I want it to ba
pexfoct.

MR. SINGER: A3 do X, Yous
Honoy. The next motioa, Your Honor, unless
tho Court haz a particular ordex in mind.

THE COURT: I'1l defer to you.

MR. SINGER: OXxay. X would at

(651) 681-8558 phone 1~8T77-681-8550 tol) froe
www.johnsonreporting.com
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MR. SIHNGER: Ckay.

THE COURT: All xight. You're
still on that motion, xight?

MR. SINGER: Yas, I'm just
trying to ~- I think ona ~- the concerns that
ware Bxpt&sa;d in early remarks rolated to the
domain name motion 1 just wanted to clarify
because in paragraph 4 of the ordex, the
proposad oxder, it makes it protty clear that
PGH and Polaroid reserve thaeir rights as to
what considoration, if any, should be
ascribed, And the idea is that these will be
s0ld free and cloar and that the parties
rosezve thair rights to allocate or to argue
at a lator date what considaeration, if any,
belongs to the rospective ostates.

TRE COURT: All right. Is
there anything elsae that you wanted to put on
the record as to that motion?

MR. SIRGER: Not that motion,
Your Bopor.

THBE COURT: All right. Good.
AlY right. I*11l hear any iaput on that.

MR. CHESLEY: That was tho

agreemont, Your Horor.
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thae risk of bouncing to a differont case, I
think the rolated motion desling with the
domain transfer that is in the PGH case is the
one I'd like te take up asext. Aand that motion
briafly seeXs to transfor as part of the sale
domsin names that aro not oanly rogisterqd in
the namo of PGN rather than Polaraid. Wa've
provided a vorified motion that detsils the
factval countz for ctho basis for that requost
tor relief., I do hazve an amonded order for
considoration. I believe it may have been
attached to an earlier pleading but it only is
designed —— amendod to tho oxtent it sdds
additional domain namaes that were uncovered
that waere in Polaroid's name that are subject
to the sale and attached. And it's not part
of tha eloectronic record and I have a hard
copy or I could sond that to the Court's
attention eloctronically tomorrow, whataver
the Court’'s prefexence is.

THE COURT; ®hat I'd like you
to do i2 give me a hard copy just so wo know
what we'll be looking 2t here but I waat you
to transmit it to ma elactronically tomorrow

moraing.
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THE COURT: Okay. Ali’:ight.
Anybody else? Mz. Runck?

#MR. RDNCK: Your Honox, for
the raecocd, we filad an objoction bhut the
resorvation of rights languaga‘:hat Mr. Singer
referenced rasolves our objaction.

THE COURT: A}l right. Vory
good. All right. Hearing nothing else, X
will grant that motion as modified puzrsuant to
tho terms of the final form of order that's
been presanted hore which I will look :ozward
to ontering whan it's snhqitted in electronic
format tomorrow.

MR. SINGER: The next motion,
Your Honor, is the Debtor's motion to extend
the exclusivity period. The Dobtor's sale
offorts have obviocusly been consuming and the
direction of the company relative to a2 plan
and ia future coursaes of action 3ll hinged
upon the outcome of the sale hearing today.
The exclusivity period expiros tomorrow and
the Dobtors have requested their motion and I
helieve tha Committee supports the motion to
extend the axclusivity period by 30 days in

order to anable what we contemplate to be a
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joint plan betweon the Committea and the

Daebtors dealing with the disposition of
clains, assots, and the like. Ho objections
have been filed, although that —- it was filed
on an oxpedited bhasis.

THE COURT: Right,

MR. CHESLEY: Your Honor, just
vacy briefly. He spoke to the Office of the
United Stater Trustoo with respoct to the
relief which was actually a joint motiom
recognizing that this will be a joint plan of
liquidation along with a creditor trust
machasism vhich the Court rocognized earlior.
S50 we fully expact to moot thoxe deadlines.
tHow that the sale hzz closed, vo would ask for
the entxy of this retiof seeking just the 30
days to conclude those matters.

THE COURT: ©Okay. And my only
quostion was going to be is 30 days going to
be enough. I would rather not hear anothex
motion but if -- a3 I understand it, things
have been blocked out already to soma degreo.

HR. CRESLEY: Thay have, Your
Honor. Plans have been draftod, disclosura

statomont’s baan drafted, the creditor trust

{651) 6818550 phoane 1-877-681-8550 toll frae
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similarly a short exteasjon of 98 days so that
tha plan -~ the sale can be consummatod and
the plan can be confirmed and wae'd requost the
Court ontoer an order as well that's been
submitted extending the time for assumption or
cejection as well. I think there was one
objection that was initially filed. That
objectioﬁ has since been withdrawn.

THE COURT: And that was thae
objection that I think came in just a couple
of days ago.

HUR. SINGER: Yeah. The
objection vas -~ wasn’'t rxeally so much to the
extension itself. That particular lease., tha
lopse expires by its own terms by the end of
May.

Thera was some issve relativa to
whether an administrative eaxpanta claim should
accrue because of pre-petitioa rant true-up
issues and I think we raconciled a process for
trying to resolve that issue and get to the
facts. And it really didn’t deal with the
merits of the motion to oxtend and on that
basis they withdcov their motion.

THE COURT: I do rocall it was

{651) 682-08550 phone 1-877-681-8550 toll free
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has besn draftod so we'rae rosdy to go and wa
will net be back asking for more time.

THE COURT: All right. Very
good. Anybody have any input oo that? Very
good. I will grant that motion, then, and I
think I've got an order and Y would just as
soon entor that one baforo my staff and I ——

HR. SINGER: You do have an
cloctronic vorsion of that ordex, Your Hoesor.

THE COURT: Pardon?

MR. SINGER: You do have an
olectronic versionm of that order.

THE COURT: Right. Yoah.
1°1) see that that's entered tonight.

MR. SINGER: Thank you, Your
Honox.

THE COURYT: I always want to
ba csroful about that.

MR. SINGER: Another -~ tha
final -- the naxt motion, Your Honor, is the
Debtor’'s motion for extension of time to
assume or xojoct leases. That is similarxly
time senzitive a3 that period also expires
tomozrzow, April 17. the dobtor has £ive roal

estate easas and Dobktar is roguesting
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talled 2 limited objection.

MR. SINGER: Yes.

THE COURT: And the objoction
has beon withdrawn. Rl}) right. ‘poes anybody
hava anything they want to note as to that
motion? ALl right. Hearing mothing, X will
grant. that motion and I probably have an orxder
for that already.

HR. SINGER: Yas. Yes, you
do, Your Honor.

THE COURT: There's nothing
else to be added to that.

MR. SINGER: Nothing elso.

But again, that's equally time sansitive so if
the Court could do that --

THE COURT: Right. Well, 111
get that one entexred yet today as well.

MR, SINGER: 1In bringing this
matter to conclusion, Your Ronor, the final
motion I would make is an oral amotion and I
hope the Court forgives that. As you know,
we‘ve bad a robust avction process that has
baeen unparalleled in 3 -« for a nusbor of
profossionals I would sospect. And it has

beon remarkably productive. The stalking
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horso bid was started off at 42 millien.

We’'ro onding north of 68 million if oy
calculations, racollection sbout that ace
cortect. We‘ve provided, thrxough this
damonstrablo benefit to the aatate, thoe ostate
is currently sitting onrn cash of approximately
§30 million. So we have a -~ and hope to have
2 plan that deals witdh thoso funds in & way as
a resvlt of this process that has ~- will
hopefully yield a tremendous amount of valua
to theso ostataes.

This auction process would not have
been what it was, it would not have been as
robust as it wasx if it wasn't for those two
biddors agreeing to serve as biddor and backup
bidder and what everyone undisputedly
acknowledges to thom a vary tumltuous process
to get to the ond of the day hera. .

Both parties have requaested in
connactien with one other —-— with sach of
theiy bids a million dollar braakup faec for
the value that thoy brought to the table in
connection with tholr bids. The debtor
support ~- a3 you know, the debtor has

supported tha Patriarch bid and firmly

{651) 681-8550 phone 1-877-681~8550 toll fraa
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right? Nobody other than thoe people in this

room right at this moment who are aware of it?

HR. SINGER: That's correct,
Your Hoaor. That is absolutely corract.

TRE COURT: All right. Okay.
Thank you.

MR. CHESLEY: Your Ronor,
Richard Chesloy on behalf of theo Cénmiztae.
We had lodged on objecticn when Hilco had
raised that issvo with raspact to a one v
million dollar breakup feo with respect to
‘their bid several -- feols like Sevoral waeks
ago,. We obviously raised aaothor objection
today to a socondary breakup fee.

If you look at thes purposé of a hreakup
foo, Your Honor, it's obviously to make sure
you have a floor aad you got —-- you bring
peopla to the table. These two bidders fought
it out long and hard and cartainly may even
defied the viability of the original breakup
foo of a2 million seven which now has to be
paid to Genii which hasn‘t beon secen for
wesekz. But we've already bdeen there and the
Court®s already approvod that. We uadoxstand

it. We respect it. But we think a socondary

{§51) 681-68558 phono 1-877-681-8550 toll frec
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believes that without Patrxiarch's prosonce in
this auction process, that we would be -- we
do not believe that the estate’'s would have
yielded the values that thaey have garnered
today as a result of this avction.

And Patriarch, as this Court knows, has
baeen 20locted by tho Dobtors on two differant
occasions io connoction with the auction and
has fallea up shorxt yet has still agroed to
sexve a8 part of this process with ao
irrevocahle offor and as backup bidder.

T think it is only fair and appropriace
that I make a motion orally this time to honor
the commitments on the basis in which the
Dabtor sccopted their offars throughout the
day on the million dollar breakuwp fee and
soquest tho Court allow uws to, as part of the
sale or to authorixo the breakup fee of a
million dollaxs as acceptad in connection with
the Debtox's bids in the sale motion perhaps
or in a zeparate axder to that esffect to give
them ~- to recagnize the benefit that thoy’ve
conforraed in this process.

THE COURT: All right.  <That

raequest hasn't boon put up the £flagpole,
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breakup faa in light of tha fact that we had
twe very, very eager bidders who ware not hore
to colloct the broakup fee but werc hare to
vigorously bi@ fox these 3assets ir not
appropriate in thesae c3sos,

Wo're happy, if the Court wants, to
have this put up on motion and to file 3 very
short raesponse but that would be the
Committea's position. Thank you.

TRE COURT: All right. Good
enough. Anybody ¢lse want to be heard on
that? MHr. Runck?

MR. RUNCK: Your Honor, the
Petters committee would just liko to second
the Polaroid committae's objection te the
secondary breakup fee. We also objected ro
the secopdazry breakvp fee at a prior time when
it was asserted by Hileo. Like Mr. Chesley
said, Your Honor, there already is a paymont
of a breakup fee hero. Noithexr of thesc
bidders waere the stalking horse bidder so we
don't believe a paymont of the secondary
breakup fee is avthorized or appropriate in
this case. Thank you, Your Ronor,

THE COURT: All right.
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Anybody clse want to be hoard on thar?

MR, ROSOW: Your Ronor, Mika
Rosow from Acorn Capital. We°'d just reiterate
posicions taken by both committoas,

THE CODRAT: Okay. I°'m going
to dany that motion, aumbox one, becauso
tharo's been no aoticec whatsoaever. And sumber
two, if I'm hoaring Mr. Chesloy correctly,
he’'s objocting, I think. acress the board to
the notion of a saecondary breakup fco under
eircumstances like ware generatod at the one
at bar sort of in the absolute.

And Mx. Chesloy, is that corrxect?

HR. CHESLEY: That's cozract,
Youx Honor. We alroady lodged that with our
initial objoction.

THE COURT: Right. And I have
to agxos with that. I really do havo to agrea
with that. &s I understand the natura of a
breskup feec, a2nd I'vo done a little reading on
the case Xaw, T had to for this casa, among a
couple of othera, the whole purposs is to
ansure that sohobody comes forwarxd and
advancaes that first bid and has some incentivae

for putting itsolf that much at risk for the
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own on their own businoss jJjudgment and
according to their own risx of the
teansactional expensgs inveolved in pushing
thoir bid forward.

S0 I'm not only danying the motiom on 2
procedural basis, I'm danying it op its
mprits. I, frankly, doa't want to zae it
renewaed. That's not what a breakup foo is all
about. aAnd what little case law we've got
within the Eighth Circuft X think would back
me up on that. So that's the way it stands.

Does anybody have aaything else thay
want to note for the recoxd hera? Al xight.
I will go and enter both of those orders
before 1egving in another 15, 20 minutes. X
look forwarxd to getting the other orders
entered tomorrow. 1It°'s late. I thank
everybody for their interest.

I will again say that sftor almost
exactly 25 yoeaxs on this job, I hadn’'t seen
one like this before and X think maybe
evaerybody else here can say the same thing.

S0 with that, anybody else have
anytbing to note on the record? ALl right.

Good enough. You‘re all welcome. Thank you.
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up-front costs. MAfter that, I suppose it's

incorxoct to say all bots are off but all bets
sxe off insofar as a breakup fee is concornad
bocause thosae who come forwsrd after that are
the motivated ones. Thoy're the ones that
zeally want the assct and are willing to coma
toxrward on thoir own merits as a business risk
to bid agsinst that stalking horse. Yes, the
stalking horsa hero disappeared. &and I did
note with a amall amount of humor that thoy
sort of poked their nose in a couple of times
during the course of the suction at Lindquist
and Vennum and just inzsisted that they sort of
wanted pext of the stuff. And people £rom
Houliban and Lokay sort of shuntod them off
without really saying snything but they roally
havan't baen an active part of tho process
once it was ascoertained that thare wero
interested partios who wanted to take the bulk
of the aszets.

Now, a deal is s deal. Geaeaii had tha
right to their breakup fea. That was part of
the consideration for them coming forxward in
the first instance and getting this process

going. Aftor that the bidders wara on their
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Stand adjouvrnod.
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STATE OF MINNESOTA |}
sS.
COUNYY OF WASRINGTON)

BE IT XNOWH, that X transcribed the
alectronic recording relativa to tho matter

contained herxoin;

That the proceedings wore recorded
electronically and stenogrsphically transccibed
into typewriting, that tha transcript is a true
tecord of the procoadings, to tho bsst of my

ability;

That I am not rolatud to any of tha
parties heroto nor interested in the outcome of

the action;

IR EVIDENCE HEREOF, WITNESS MY HAND.

s:/ Lisa M.Thorsgasard
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